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THE COURT:  You had some further questions in your1

cross examination of Mr. Peltz to wrap up?2

MR. STRUB:  Yes, Judge.3

THE COURT:  All right.  Mr. Peltz, glad to see you4

again.5

MR. STEINBERG:  Do we need to do appearances or are6

we okay on that?7

THE COURT:  You can make appearances. 8

MR. STEINBERG:  Good morning, Judge.  Howard9

Steinberg of Irell & Manella appearing for the plaintiffs, the10

Chartwell Litigation Trust and Gregory Segall, trustee of the11

Chartwell Litigation Trust.12

MR. STRUB:  Good morning, Judge.  Michael Strub also13

of Irell & Manella, also on behalf of plaintiffs.14

MR. EARLY:  Good morning, Judge.  Scott Early, Foley15

& Lardner, on behalf of Addus Healthcare and the individual16

defendants.17

MS. MURCH:  Good morning, Judge.  Jill Murch of18

Foley & Lardner on behalf of the defendants.19

THE COURT:  Thank you.20

MR. PELTZ:  Scott Peltz.21

THE COURT:  Mr. Peltz, have you had an conversions22

on the road to Damascus, or are you still sticking by the old23

faith?24

MR. PELTZ:  Sticking with the old faith, Judge.25
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THE COURT:  All right, Mr. Strub.1

CROSS EXAMINATION2

BY MR. STRUB: 3

Q. Good morning, Mr. Peltz.4

A. Good morning.5

Q. Mr. Peltz, in talking about the definition of net cash6

provided by operating activities, which you recall that was7

the criteria that you used in your guideline company approach,8

one of the two, right, revenue and then net cash provided by9

operating activities?10

A. Yes.11

Q. All right.  Now, we're talking about the definition of12

net cash provided by operating activities.  Is it correct that13

this is the net figure provided by the cash flow statement14

after taking into consideration adjustments for non-cash items15

and changes in working capital?16

A. Yes.17

Q. All right.  Now, in your testimony on Monday --18

THE COURT:  It was adjustments with respect to non-19

cash items, and what was the last point?20

MR. STRUB:  And changes in working capital.21

THE COURT:  Okay.22

Q. So if we could now -- if you could take a look at Exhibit23

4, Mr. Peltz, in the white binders, please?24

(Pause in proceedings)25
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THE COURT:  I see you graced me with all kinds of1

last-minute filings, four.2

A. Do you want me to have my report out also?3

Q. Well, you'll need it so you might as well have it4

available.5

(Off the record/On the record)6

THE COURT:  Did you see these Ms. Murch?  And when7

did you receive them?  We got them at 8:30 last night.8

MR. EARLY:  I believe we received them yesterday.9

THE COURT:  All right.  Okay.  Go ahead.  We're on10

Exhibit 4.11

(Pause in proceedings)12

THE COURT:  A little too small.  All right.13

MR. STRUB:  There we go.  This is it.14

THE COURT:  We might need to dim the lights.15

Q. Mr. Peltz, I have also put this up on the screen.  The16

figure that you used in Exhibit 213, which is your report,17

again is this net cash provided by operating activities that18

we see on page 6 of the 2001 financial statements?19

A. That's correct.20

Q. Now, the items we talked about just a second ago that go21

into this number are adjustments for non-cash items and22

changes in working capital, correct?23

A. Yes.24

Q. The adjustments for non-cash items, looking at Exhibit 6,25
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which of the items that appear on that schedule are the1

adjustments for non-cash items?2

A. I believe it's the first four.3

Q. Okay.  That would depreciation, amortization, loss on4

disposals of equipment, and allowance for doubtful accounts. 5

Is that correct? 6

A. Correct.7

Q. Then the items that appear under, "Changes in assets and8

liabilities," those are the items that reflect changes in9

working capital.  Am I correct?10

A. Well, you're correct except that the allowance for11

doubtful accounts would also be in -- I believe be in the12

computation of working capital as well.13

Q. Okay.  But --14

A. So it's a non-cash item, but it would effect working15

capital.16

Q. But -- well, but -- but working capital is net assets17

minus net liabilities, right?18

A. Working capital is current assets minus current19

liabilities.20

Q. Okay.  All right.  Now, you testified on Monday that you21

received support for your opinion in Dr. Pratt's book, which22

is "The Marketing Approach to Valuing Businesses," correct?23

A. I believe my testimony was that using cash flow was not24

an unusual approach, and that I cited Dr. Pratt's book as25
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mentioning that potential ratio.1

Q. Well, didn't you testify that Dr. Pratt's book referenced2

your cash -- your net cash provided by operating activities,3

except that Dr. Pratt called it gross cash flow.  Do you4

recall that?5

A. I believe I said Dr. Pratt's book has a gross cash flow6

ratio mentioned in it.  I think that was my testimony.7

Q. Didn't you testify that what you were calling net cash8

provided by operating activities is the same thing that Dr.9

Pratt, on page 11 of his book, called gross cash flow?10

A. I believe it's reasonably equivalent, yes.11

Q. Okay. 12

THE COURT:  You have to speak a little louder, Mr. -13

-14

THE WITNESS:  Sorry.  I'm trying.15

THE COURT:  -- Peltz.16

Q. Okay.  And Mr. Peltz, would you please open up that book17

for me?18

MR. STRUB:  And Judge, I have a copy of the relevant19

pages of the book.20

THE COURT:  All right.  As long as you show it to21

Ms. Murch.   Thank you.22

(Pause in proceedings)23

Q. Now, I've got up on the screen page 11 of Dr. Pratt's24

book.  This is the page to which you were referring.  Isn't25
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that correct?1

A. Yes.2

Q. And the definition of gross cash flow is the one that3

appears under "Price, gross cash flow" on page 11 of Dr.4

Pratt's book, correct?5

A. Yes.6

Q. Okay.  Now, gross cash flow is defined in Dr. Pratt's7

book as, "net income plus all non-cash charges such as8

depreciation, amortization, depletion, and deferred revenue."9

 Do you see that?10

A. Yes.11

Q. And then Dr. Pratt has an illustration, net income plus12

depreciation, amortization, and then he calculates gross cash13

flow.  Do you see that?14

A. Yes.15

Q. Okay.  Now, in Dr. Pratt's book, Dr. Pratt does not16

consider changes in assets and liabilities in his calculation17

of gross cash flow, does he?18

A. He doesn't.19

Q. He does not?  I didn't hear what you said.  Did you say20

he does not?21

A. He does not.22

Q. So put another way, gross cash flow does not include23

changes in working capital.  Am I correct?24

A. Gross cash flow or operating cash flow as I defined it,25
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includes working capital.  Dr. Pratt says here that his cash1

flow that he's defining here is defined differently.2

Q. Okay.  So the -- the gross cash value, as Dr. Pratt3

defines it on page 11 of his book, is not the same as net cash4

provided by operating activities as Addus used it, correct?5

A. It's not exactly the same, no.6

Q. Well, and the reason it's not the same is because gross7

cash flow doesn't include the changes in working capital that,8

as we saw before for Addus, there was a substantial decrease9

in working capital.  Isn't that correct?10

A. I don't understand your question.11

Q. All right.  Well, the distinction between gross cash flow12

and net cash provided by operating activities is that gross13

cash flow does not include changes in working capital.  Am I14

correct?15

A. No.  Not necessarily, you're not correct.16

Q. Does gross cash flow include changes in working capital?17

A. Well, first of all -- well, his -- Dr. Pratt's definition18

in this particular ratio of gross cash flow says what it says.19

 That doesn't mean cash flow from operations shouldn't include20

working capital changes.  Is that responsive?21

Q. Mr. Peltz, when we were here --22

THE COURT:  I'm just -- I'm trying to understand23

this semantic issue, but if we just do it more simply, if you24

just make the adjustments for the first four items, what would25



PELTZ - CROSS 11

the total adjustments be?  If you just deal with the things1

that you identify and he seems to identify as non-cash items,2

before you get to changes in working capital so at least we3

would have something comparable to his definition of gross4

cash flow for his own ratio so that we would then have his5

number on his formula, and then your number under your6

definition, and it does get confusing for the trier of fact to7

keep having to work and back forth between multiple8

definitions of cash flow.9

THE WITNESS:  Well --10

THE COURT:  But if you just add those up, what are11

the total adjustments?12

THE WITNESS:  The total -- if you --13

THE COURT:  And then the next line would be net cash14

provided by operating activities.15

THE WITNESS:  If you just added it up, those four16

would approximate in round numbers $10 1/2 million, but you17

can't miss the point, Judge, that what I did is develop a18

metric based on cash flow from operations from the guideline19

companies and applied that to Addus.20

THE COURT:  I understand what you did.  I'm just21

trying to understand if I were to try to pay some deference to22

Professor Shatt's -- Professor Pratt's treatise, and I wanted23

to calculate price as a ratio of gross cash flow, which in24

these audited statements, then would give me a different25
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number for net cash provided by operating activities. 1

If I back out the changes to working capital, what2

would my net cash provided by operating activities then be?3

THE WITNESS:  It would be 10 1/2 million minus 7.84

million.5

MR. STRUB:  But --6

THE COURT:  So then the --7

THE WITNESS:  It's slightly less than $3 million,8

understanding of course, that your multiple would be different9

as well.  You wouldn't just apply that to my multiple.10

MR. STRUB:  Judge, this is the point that the11

witness is making, and --12

MS. MURCH:  Judge, I'd object to Mr. Strub's13

characterization --14

MR. STRUB:  Well, let me --15

MS. MURCH:  -- as to the point that Mr. Peltz is16

making.17

THE COURT:  I can't hear you.  I'm trying to under -18

- look, I'm trying to compare this treatise, because we're19

talking about whether he's applying the methodologies20

recognized in peer reviewed publications, and if he's21

introducing a different definition, which appears to be the22

one seemingly similar to the one used by the accountants in23

the audited statements because I'm looking at consolidated24

statements of cash flow, but if I want to draw comparisons25
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between this presentation of the financial data and Professor1

Pratt's definition of price as a ratio of gross cash flow,2

then I come up with under $3 million, and then you say that it3

would be inappropriate to apply the same multiple, and I don't4

know why it would be inappropriate to apply the same multiple5

because you could do the same kind of computation as Professor6

Pratt did. 7

You would take this so-called gross cash flow and8

divide it by the number of presumably outstanding shares. 9

That would give you gross cash flow per share, and then he's10

using this multiple of 5.1. 11

So you'd have to explain to me what the Shannon12

calculation would be.  I don't know how many shares go into13

your calculation, but if I'm under $3 million in his gross14

cash flow, what is the number of shares that you take into15

consideration for your --16

THE WITNESS:  Well, let me say first, you're exactly17

right.18

THE COURT:  No.  Why don't you answer my question,19

and then --20

THE WITNESS:  I am.  I'm trying to.  You're exactly21

right.  You would take -- you would compute the gross cash22

flow under his definition, and then you would ultimately23

compute the cash flow per share, or you'd really just compute24

the multiple that derives from it and then apply it to Addus.25
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My -- I took cash flow from operations from the1

comparable companies from their audit financial statements,2

came up with that multiple, and applied it to the cash flow3

from operations of Addus.4

So my point is that you would have to go back and5

compute those multiples -- recompute a different multiple6

based on a different set of definitions to come to the answer.7

 It's not just a question of how many shares of Addus.  We'd8

have to go into each comparable company and take a look at its9

capital --10

THE COURT:  No, no, no, no.  There are two levels of11

analysis.  The first is to calculate the gross cash flow per12

share.  So if you take his net income plus depreciation and13

amortization, that's your gross cash flow, and then you divide14

that by the number of shares, and then you get gross cash flow15

per share before you start looking at what's the multiple to16

apply.17

So I'm simply trying to understand if we use the18

Pratt computations how many shares would be divided into 319

million?  We're talking about shares of Addus.20

(Pause in proceedings)21

THE WITNESS:  There are one hundred shares22

authorized in issue at December 31st. 23

THE COURT:  Okay.  So the gross cash flow per share24

would be 3,000?25
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THE WITNESS:  A little -- it's probably 2,800 or1

900.2

THE COURT:  2,800 per share.  Okay.  So I understand3

what that number is, and then I go to the next computation,4

and as Dr. Pratt explain where he pulled the multiple from, so5

what he did was he took the price per share.  I don't know6

where he gets the $10, and then he divides that by his gross7

cash flow per share, and that gives rise to the multiple.  So8

that's the dividend, right?9

THE WITNESS:  That's the -- that's what I was10

saying.11

THE COURT:  And he's not talking about -- he's just12

talking about one guideline company?13

THE WITNESS:  Yes.  So you --14

THE COURT:  Where does -- in his discussion of this,15

where does it show -- oh, he said that under equity price on16

page 10 he said, "As noted in Exhibit 1.1 in the stock of17

guideline company A closed on the NASDAQ stock market at $1018

per share on our valuation date."19

So that's where he gets his $10, right?20

THE WITNESS:  Yes.21

THE COURT:  So you're saying that when you computed22

the multiple, you looked at the comparable entry from these23

2001 audited statements, net cash provided by operating24

activities, and then you took these companies, guideline25
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companies, and then you took the median or the mean?1

THE WITNESS:  Median.2

THE COURT:  Okay.  And that median came out at 93

something, 9.5?4

THE WITNESS:  Yes.5

THE COURT:  Okay.  So you're saying if you use the6

Pratt analysis, you would have to go back and -- so you have7

to develop not the multiple, but some concept of what the8

price per share was for these guideline companies, right?9

THE WITNESS:  Oh, you'd have it, and then you'd go10

in and for each guideline company you'd compute the multiple,11

and then you look at the coefficient of -- you know, you're12

looking at other issues, coefficient variation in determining13

 whether you'd use the multiple or not.14

The point is, I did an apples to apples computation,15

cash flow --16

THE COURT:  Yes.  I --17

THE WITNESS:  -- to operations to multiple.18

THE COURT:  I understand what you did.  The only19

question is what's the authority that you rely upon in the20

treatises, because we're dealing with methodology, that would21

have you deviate from the standard set forth by Dr. Pratt?  I22

mean, you can choose whatever you want.  The only question is23

is it a recognized methodology, and if it is a recognized24

methodology, where am I going to find it in the literature? 25
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And if you're citing to Pratt, Pratt operates from a different1

definition.  We understand that, but I guess the real question2

is what gives you the authority in the literature to apply a3

different concept?  And I think that's Mr. Strub's question,4

and naturally the Court's question if it isn't Mr. Strub's5

question.6

So if you're going to be citing treatises to back up7

your methodology, and the treatise you cite doesn't present8

your kind of methodology query, what justifies you in using a9

different methodology?10

Is that your question, Mr. Strub?11

MR. STRUB:  That is my question.12

THE COURT:  Okay.13

THE WITNESS:  What I'm saying and what I've always14

said is that developing a set of measurable metrics based on15

publicly -- on public guideline companies utilizing empirical16

data of which cash flow from operations is simply empirical17

data, is a hundred percent reliable. 18

Nowhere in this book does Mr. Pratt say, "This is my19

definition, and the only one that's acceptable."  He's only20

given an example of how an analyst would look at one21

particular issue. 22

That doesn't mean any reliable metric can't be23

utilized to value a guideline company.  My point in citing24

Pratt -- in citing Pratt was simply that other than all the25
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discussion about EBITDA that's gone on here, gross cash flows1

are just as useful in these tests as net cash flows, of which2

--3

THE COURT:  Okay.  But I think you then -- then you4

beg the question.  You said because Dr. Pratt doesn't bar your5

use of another metric, in fact, he's completely silent about6

it, you want to draw the inference from that that therefore,7

you can have a hundred percent reliance on empirical data8

calculated in another mode, and the question is again, what9

authorizes you under the treatises to use this other metric?10

It's not particularly persuasive to this Court that11

you say, "Well, Dr. Pratt doesn't have a negative statement12

precluding this use, and therefore, I'm free to use whatever I13

want."  I think that's where the hiccup here is, and while you14

might say that the empirical data you're using is consistent15

with the way public companies report their statements of cash16

flow, that's a different standard, and that then goes to the17

issue of what's the bearing on valuation of consolidated18

statements of cash flows because accountants aren't valuing19

the company, but you're using this data to derive a value, and20

the only way to derive a value is to go through a recognized21

methodology.22

You can take conventional reporting criteria for23

publicly-held companies or applying consistently GAAP24

principles.  The question is how do you get from the25
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accounting information to the value information?  And that's1

where you're not answering the question as I perceive it to be2

presented, and it's not an argument.  It's just that we're3

dealing with the methodologies. 4

Maybe your methodology is sound, but it's not going5

to be supported by reading the relevant pages from Dr. Pratt,6

so therefore, you have to tell us what other treatise you can7

rely upon that will support your valuation methodology, and if8

you don't have it, then we have a certain amount of skepticism9

about the validity of your approach because it would not be10

recognized in the valuation literature.11

Now, maybe you could read the other seven12

publications or so of Dr. Pratt and find other pages and other13

treatises, but to the extent that you relied upon this one, it14

seems to me that your reliance is misplaced.15

THE WITNESS:  I think you're -- I want to clarify my16

testimony.  What I said was I believed and believe and stand17

by the methodology that I used.  It is commonplace, regularly18

verifiable, and regularly measured. 19

The Court asked for cites that support that use, and20

I cited Dr. Pratt in support of that use.  I did not open that21

book in preparation of this report to my knowledge, and so I22

believe the methodology is empirically measured, is accurate,23

and has a high statistical reliability with the guideline24

companies, and is a commonplace of valuing companies, just as25
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is utilizing gross revenues, just as is utilizing total assets1

and many other multiplies that are applied in the valuation2

field.  It is a commonplace, every-day exercise.3

BY MR. STRUB: 4

Q. Mr. Peltz, let's back up a step.  You told us on Monday5

that what Addus called net cash provided by operating6

activities, what you call cash flow from operations, and what7

Dr. Pratt called gross cash flow were the same thing.  That's8

what you told us on Monday, right?9

A. What I said was that Dr. --10

Q. Well, is that yes or no?11

A. Dr. Pratt's book supports my methodology.12

Q. Mr. Peltz, can you answer my question, please, sir?13

A. I believe I just did.14

Q. All right.  Did you tell the Court on Monday that what15

Dr. Pratt calls gross cash flow, what you call cash flow from16

operations, and what Addus calls net cash provided by17

operating activities are the same thing, yes or no?18

A. I don't recall the exact words.  I don't believe we ever19

opened the book.20

Q. Is that a no, sir?21

A. I believe I've ever answered the question.22

THE COURT:  Mr. Peltz, I heard your answer.  It's23

consistent with what Mr. Strub has assumed in asking these24

questions.  You might have mentally reserved and said25
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substantially the same thing, but you did use those words. 1

We then asked you to look to the authorities.  You2

looked in the authorities. 3

I think we've exhausted this point, Mr. Strub,4

unless you want to go on.  I mean, he's using a methodology5

that he says is commonplace, is an every-day exercise, and yet6

he doesn't point to any authorities that validate that7

description, and I can't test your expert opinion on what you8

purport to say is commonplace without having some back-up for9

that statement. 10

That's all that we're doing, and one of the11

treatises you've relied as back-up proves not to point in that12

same direction, and I think I understand your effort to13

justify your account, and I understand that you read Dr.14

Pratt's treatise as being inclusive or not exclusive,15

including but not limited to, and I think we need to move on16

to the next point.17

MR. STRUB:  Let me just ask one final question on18

that.19

THE COURT:  All right.20

Q. And Mr. Peltz, Dr. Pratt's book is the only treatise to21

which you can point that you would say supports your22

methodology.  Isn't that correct, as you sit here?23

A. It's the only one I looked at.  That's correct.24

Q. And again, you couldn't recall using this methodology in25



PELTZ - CROSS 22

any other valuation exercise in your career, correct?1

A. The methodology, yes, absolutely we've utilized.  I don't2

recall necessarily utilizing cash flow from operations.  What3

I mean is a multiple based on a metric.4

Q. Okay.5

A. We've used it many, many times --6

Q. Okay.7

A. -- for many, many metrics.8

Q. All right.  Now, in looking at your report --9

A. Are we done with this?10

Q. For now I think we're done with Exhibit 4.11

Now if we go to your report, you've got these multiple12

calculations.  If you look at, for example, Exhibit 213, page13

3,277, which is the second page behind Exhibit C.14

A. Historical guideline company multiples?15

Q. That's correct.16

(Pause in proceedings)17

THE COURT:  What page are you referring to?18

MR. STRUB:  I've put it up on the screen, Judge. 19

It's page 3,277 of Exhibit 213.  If you're using his original20

report it's the second page of Exhibit C.21

THE COURT:  Okay.  And we've had several questions22

about this page before.23

MR. STRUB:  I just have two questions about that.24

Q. Is there any place in your report, Mr. Peltz, where the25



PELTZ - CROSS 23

data supporting those multiples is shown so that I can test1

your assumptions?2

A. In the report?3

Q. Yes.4

A. No.  It's in the workpapers.5

Q. And have you produced those in this litigation?6

A. Yes.7

Q. You produced the data?8

A. Yes.9

Q. Okay.  We've never received it.10

A. You didn't get --11

MS. MURCH:  Objection, your Honor.12

A. Wait a minute.13

MS. MURCH:  Mr. Cimasi's workpapers were never14

provided to us.15

THE WITNESS:  Oh, we didn't produce the workpapers?16

 Maybe we didn't.17

THE COURT:  Look, I'm dealing with this particular18

witness.  I'm not playing even Steven here.  He said that he19

had his workpapers.  I don't know if he brought them to the20

deposition or not, whether there was an indication that Mr.21

Strub could review those at the deposition, whether he asked22

for them before, but what happened with Mr. Cimasi doesn't23

appear to me to be relevant to the question of where did Mr.24

Peltz set forth his multiple and what criteria or data did he25
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use to generate the multiple, and he's told us generically how1

he went about doing it based upon public records that he2

presumably summarized in his workpapers.3

The only question is since I can't find it on the4

report, how do we determine the validity of his derivation of5

a multiple, and how do we test that proposition to make sure6

we understand the methodology, and the answer is, "It's in my7

workpapers."  That may well be the case.8

Now the question is did Mr. Strub have a reasonable9

opportunity during pre-trial discovery to plumb that depth to10

look at your workpapers so that he could verify or11

substantiate your derivation of a multiple?12

THE WITNESS:  Are you asking me?13

THE COURT:  No.  That's -- I think that's -- that's14

where we are.15

MR. STRUB:  That was just simply -- I think we have16

your answers for the record, Mr. Peltz.17

Q. All right.  Now, one of the things that you testified in18

response to Ms. Murch's question is that you chose not to19

perform an EBITDA calculation because you believed that your20

approach was more reliable.  Is that a fair summary of your21

testimony?22

A. I ultimately chose not to utilize EBITDA.  That's23

correct.24

Q. Okay.  And that's because, as you stated, there's a25
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dispute between the various parties as to what the normalized1

or pro forma EBITDA is, correct?2

A. Dispute amongst the parties, and you know, a difficult3

computation.4

Q. But --5

A. Or a conclusion I guess I would say.6

THE COURT:  I didn't hear your answer.7

THE WITNESS:  A conclusion.  I mean, the computation8

is mathematical.  It's really the ultimate conclusion that was9

difficult.10

THE COURT:  So is there a dispute about the11

conclusion --12

THE WITNESS:  Sure.13

THE COURT:  -- between the parties or just --14

THE WITNESS:  About the --15

THE COURT:  -- about the methodology to get to the16

conclusion?17

THE WITNESS:  Well, it's the input.  It's not the18

methodology.  It's the inputs.  There's a conclusion at each19

level.  As an example, what's in -- what do you add back to20

normalize EBITDA for receivables?  What do you add back for21

owner?  Those types of issues.  It's not really methodology. 22

It's more opinion.23

Q. Now, but Mr. Peltz, isn't an EBITDA an attempt to capture24

cash flow from operations?25
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A. In corporate finance EBITDA is considered a function --1

some variation on cash flow from operations, yes.2

Q. Okay.  And in your view there is no dispute about net3

cash provided by operating activities because that's simply a4

number you drew from the financial statement.  Am I correct?5

A. Yes. 6

Q. But there's no dispute about the EBITDA if we simply draw7

it from Addus's financial statements, is there?  What the --8

A. Well, no.  I can answer the question.9

There would be less dispute.  There's still some -- even10

in coming to ultimate -- well, I guess pure EBITDA I would say11

no, there's probably no dispute.12

Q. So I mean, that number, and you can look it up or13

calculate it if you want, but we've had a lot of testimony14

about it, the actual EBITDA for Addus as reflected on its15

audited 2001 financial statements was a hundred and --16

negative -- negative 157,340.  Does that sound right?17

A. That sounds about right, yes.18

Q. So if I were to value Addus using actual EBITDA, that19

number would be pretty low, wouldn't it?20

A. If -- if you were to value Addus using a negative EBITDA21

and applying a multiple to it, you would come up with a22

negative number.  That's correct.  It doesn't mean it would be23

accurate, but yes, mathematically that's absolutely correct.24

Q. All right.  Now, the dispute that you're referring to25
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though is a dispute that concerns normalized EBITDA, and you1

made no effort at all to determine a normalized cash flow from2

operations, did you?3

A. No.  I did make an effort.4

Q. Well, wait a minute.  If we look at page 6 of Addus's5

financial statement, and I have it up on the screen, you can6

see that net cash provided by operating activities swings from7

747,000 to 9.1 million, and you made no effort to adjust the8

9.1 million number to take into account any prior periods, did9

you?10

A. I did not.11

Q. Okay.  Now, if you had made an effort to adjust that12

actual number to reflect Addus's historic net cash provided by13

operating activities, the number that you used would be lower,14

correct?15

A. Potentially if you were to average with other years, it16

would be lower.  Is that what you're asking me?17

Q. Yes.18

A. Mathematically that's correct.19

Q. And your valuation -- your indication of value would also20

be lower?21

A. I don't know.  I don't know that I would apply an average22

of three years to a one-year multiple, so I'm not sure how it23

would come up.  You'd have to take a look at all the24

qualitative aspects to get the final answer.  It's not a yes25
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or no.  It may be lower, it may be higher, it may be the same.1

THE COURT:  If I understand you, you're accepting2

the company's position that these were one-time non-recurring3

adjustments properly reflected for 2001 without restating4

earnings for prior years, and the other experts have taken5

issue with that approach, and what we're trying to determine6

is why would you assume for purposes of your expert report the7

company's position rather than make some independent8

determination of whether or not, given the dispute about9

whether these were one-time recurring or non-recurring10

adjustments, why would you assume one set of calculations11

without discussing or reflecting the other approaches, whether12

by proposed rebuttal testimony or as part of your direct13

testimony?14

So I -- and maybe Mr. Cimasi or perhaps Mr. Nielson15

could be faulted for treating them as recurring, and then as16

requiring some equivalent of a restatement of the prior years.17

 So the question is in light of this known dispute and this18

difference of experts, why did you plumb for one number19

without discussing or suggesting a range of value --20

THE WITNESS:  Well --21

THE COURT:  -- other than to support Mr. Wright's?22

THE WITNESS:  I don't think it's true that I accept23

anybody's opinion on what the appropriate normalized24

adjustments.  I would tell you unequivocally, Judge, I don't25
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necessarily accept Mr. Wright's position because had I -- had1

I thought that he was absolutely correct, he's put forth some2

EBITDA numbers, and you know, it would have been fairly simple3

to take those numbers and slap them on a page and tell you4

that's what I agree with.  My report doesn't reflect that at5

all. 6

I did look at, and you know, it's kind of a knee-7

jerk reaction in valuation, the first thing you're going to8

look at it is EBITDA.  It's just a very commonplace thing to9

do, but in this computation I took out -- I believe I had -- I10

believe I had reliable metrics that take out the argument of11

normalization and come to a reasonably equivalent value, and12

that -- that belief is no more supported than by the fact that13

if you take Mr. Cimasi's guideline companies valuation and14

simply make Addus a median company, you come within a small15

amount of my figure.  It perfectly supports my methodology,16

and it takes away the argument. 17

It doesn't accept Mr. Wright's testimony, and I've18

never sat here and said Mr. Wright is correct, EBITDA should19

be his number.20

THE COURT:  But yet, no matter how you get there,21

and assuming it's just a coincidence that wind up at the same22

place, there's still no discussion why you didn't make further23

adjustments for these numbers, and I also don't understand in24

your mind the difference between commonplace, daily25
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activities, and knee-jerk reactions. 1

It seems to me if the common practice in the2

industry is to resort to EBITDA, knee-jerk or reflective, and3

that's the commonplace, I'm having a hard time philosophically4

or metaphysically reconciling your concept, you can look at5

some commonplace activities, but ignore the others.6

If we're looking empiricism as a guideline, then we7

ought to look to what the companies actually do in practice in8

the industry, and if they rely upon EBITDA, knee-jerk or9

otherwise, and that's what everyone does, then I don't you10

think you can discount all of that practice, and maybe there11

is a variation between the industry and valuation analyses,12

but presumably the valuation is it's supposed to reflect13

market practices.14

So again, there seems to be question begging, and if15

you're aware of a dispute and then you just ignore that16

dispute, the question is whether you have sufficiently17

canvassed the range of views to determine why your method is18

superior or why yours is more reliable than others, and I know19

that Mr. Cimasi was very dismissive of EBITDA.  He basically20

said that anyone who relies upon EBITDA is a jerk, and I21

didn't understand that statement because it was inconsistent22

with my years of experience and observations in this case and23

many others that business people look to EBITDA, and that's an24

acceptable practice. 25
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Whether it's the gold standard or not is another1

story, but you don't -- you simply say you don't think that's2

as reliable as your method despite the common practices of3

sophisticated parties in the industry; investment bankers,4

business people, other consultants, lawyers. 5

So I'm still trying to find out what justifies your6

methodology with respect to accepting these audited statements7

and not making any further adjustments in light of the8

testimony of others that there didn't appear to be any9

compelling argument for treating them as non-recurring, and10

that they're required adjustments in the prior periods, and11

too much was loaded on 2001, and 2002 wasn't going to be12

reliable in terms of projections because those didn't build in13

the appropriate margins for doubtful allowances and workers14

compensations premiums which had a major adverse effect on the15

bottom line, in 2001 wiping out over 3 point -- $13.8 million16

of value, and then casting some considerable skepticism about17

the reliability of Mr. Wright's estimates of EBITDA for 200218

during a period of time in which the option period would run19

from mid-February to the end of August.20

So I assume when we get the determination of21

reasonably equivalent value, we have to take into some22

consideration whether or not his projections bore any23

reasonable relationship to his company's performance, and if24

he generated projections that were materially misleading,25
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whether intentional or through negligence or gross negligence,1

we have an -- you know, we have an issue here, but I mean, I2

think I understand your testimony.  It just doesn't seem to me3

to take into account all the other information being generated4

by other folks, and you can choose to ignore it, but then we5

have to note that you chose to ignore it and then derive6

whatever determinations flow from there.7

BY MR. STRUB: 8

Q. And in fact, Mr. Peltz --9

THE WITNESS:  Well, I think there was a -- the --10

regarding EBITDA, Judge, EBITDA is a commonly bandied about11

number in any number of ways, but so is any other number of12

revenue multiple -- of multiples, including gross revenues,13

cash flow multiples, asset multiples.  In long-term care they14

used per bed multiples. 15

I mean, there's all kinds of metrics that get16

applied in discussion.  It's a question of ultimately choosing17

which number to rely upon, and you know, I didn't read Mr.18

Cimasi's testimony, but as I've said before, one person's idea19

of what normalized EBITDA is is not necessarily the second's.20

THE COURT:  I understand that.  The question is --21

THE WITNESS:  I mean that's the only --22

THE COURT:  -- what's the appropriate methodology? 23

And you know, you're -- you're disparaging cal -- your24

disparaging descriptions of EBITDA being bandied about is a25
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dismissive comment.1

Now, if in fact sophisticated businessmen regularly2

talk about EBITDA as one metric, and they talk about it with3

grater frequency and place greater weight on that, then you4

have to explain to me why you should ignore common practices5

in which businessmen give great weight to EBITDA, and in which6

in this particular case there were numerous items of7

correspondence, adjustments, e-mails, and the like, all8

focused on EBITDA at various stages in this sequence of9

activities, signing of the letters of intent through the so-10

called first amendment.11

Now, if they keep talking about EBITDA and the12

correspondence is all about EBITDA or substantial parts of13

EBITDA, and then it goes to indemnifications if you're wrong14

on your doubtful allowances, all that has to do with15

calculations of EBITDA.16

Now, maybe you're telling me that both parties were17

using a metric that you don't think is sound, but it's not18

because it isn't commonly used, and what I get from you is you19

prefer one metric over another, and you're asking us basically20

to accept your professional judgment why you ultimately chose21

to rely upon X, Y, or Z, and I understand that.  The question22

is what's your source of authority?  It goes again to are you23

recognize -- are you using a recognized methodology, and if24

you can't point to the sources that validate your methodology,25
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then we have an issue of your qualifications.1

MR. STRUB:  And --2

THE COURT:  Ms. Murch, I mean, am I3

mischaracterizing where we are on this?4

MS. MURCH:  Judge, the only -- the only argument I5

would tender is the case law in the circuit -- the Second6

Circuit states that there doesn't need to be any treatises or7

formal literature to support a methodology in order for that8

methodology to be admitted.9

THE COURT:  The argument in the Second Circuit is10

what?11

MS. MURCH:  There is case law that says that Mr.12

Peltz is not required to identify professional literature or13

any literature at all in order for his testimony to be14

admissible as expert testimony, and that was in fact cited in15

our supplemental objection to you.16

THE COURT:  And this was a decision after Daubert17

(ph.) and Kumho?18

MS. MURCH:  I believe it is, your Honor.19

THE COURT:  And if you can't -- if you're not20

required to supply citations to literature, what are you21

required to cite to establish the reliability of your22

methodology?23

MS. MURCH:  Judge, I believe the case discusses24

expertise.  I can pull the case for you if you would like.25
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THE COURT:  No.  Look, I mean, you've read them. 1

You prepared the memorandum.  I'm trying to understand, if2

he's not required in the context of these voir dire's or these3

motions in limine or these Daubert gatekeeping functions, he's4

not required to supply the literature, then what does he have5

to present as some reasonably equivalent substitute?6

MS. MURCH:  Judge, I would say that, as you pointed7

out, is the methodology in fact reliable, and can it be8

tested.  I believe most -- Mr. Peltz's methodology is9

reliable, and it can be tested.  On the fact that he may not10

as of this moment on the stand be able to identify a11

particular treatise off the top of his head --12

THE COURT:  Okay.  But --13

MS. MURCH:  -- is not dispositive.14

THE COURT:  -- I'm just concerned that that just15

begs the question.  We're still trying to find out why should16

we accept this as reliable and subject to testing if I can't17

determine what the peer reviewed methods are.18

MS. MURCH:  Judge, the --19

THE COURT:  And you know, I'll be happy to look at20

this Second Circuit opinion, but it seems to me to throw out21

the baby with the bath water.  If you don't have to cite to22

the literature, and then you say you can rely upon accepted23

methodologies, then you have to show where they're accepted24

methodologies, not just because the expert says so, not25
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because he begs the question by saying, "Well, these are1

commonplace."2

MS. MURCH:  Judge, I would -- I would just further3

add that it's also based on Mr. Peltz's expertise in the4

industry so --5

THE COURT:  Okay.  Well, he's not an expert in the6

health care industry.  He's established that.7

MS. MURCH:  I would just posit he is an expert with8

respect to these valuation methodologies which he's employed9

frequently before, and has testified on numerous occasions, as10

we pointed out early on in the voir dire.11

THE COURT:  Okay.  So if he's testified --12

MR. STRUB:  And we'll get to that, Judge.13

THE COURT:  -- previously that establishes its14

independent reliability?15

MS. MURCH:  Judge, there are a number of factors16

that we have pointed out, both in our supplement objection --17

THE COURT:  Okay.  We'll argue about it later,18

but --19

MR. STRUB:  Yes.20

THE COURT:  -- I still think that Mr. Strub has a21

right to determine whether or not there is any literature that22

he relied upon and what's the basis under his continued self-23

assertion that these are reliable methodologies, and if he24

can't cite to literature, and he's simply saying, "You have to25
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give weight to the fact that I've testified about these in1

previous cases and that testimony's been accepted," then we go2

down the line that Mr. Strub opened up last time, "Well, at3

least we know in one court whatever methodology you used to4

support substantive consolidation was rejected by one judge in5

a very sophisticated urban district in a major case."6

Now, I assume that a judge can disagree with you and7

disagree with the weight to be given to your report.  That8

doesn't invalidate you as an expert because under that9

particular case the judge expressed some skepticism about the10

thrust or the force of your testimony in a particular context,11

and I agree substantive consolidation is a different kind of12

context than this one, but I don't think I have to go through13

the transcripts of your prior hearings and look at any bench14

orders or opinions to determine the percentage of your15

acceptance. 16

I mean, that would be as foolish as saying, "Look at17

all my appeals and determine out of the thousands of decisions18

I make a year, the fact that in nine years I was reversed four19

times, therefore, is an indication that I don't know what I'm20

doing."  That would seem to be a fairly significant jump from21

a very limited database, but all of my opinions are reduced to22

written memoranda when they go up on appeal if I'm given that23

chance, and I rely upon the treatises and the citations and my24

constructions of the case law so anyone can review it25
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independently whether the district judge got it right or1

wrong, and I've only had one appeal that went to the Court of2

Appeals, and in that case there was an intervening Supreme3

Court decision that the Second Circuit chose to rely upon and4

expand, and I can understand that.  There was a change in the5

law after I rendered my decision.6

So I'm still -- I'm still trying to come to grips7

with these foundational requirements of reliable8

methodologies.9

All right.  Go ahead, Mr. Strub.  We're getting, you10

know --11

BY MR. STRUB: 12

Q. Mr. Peltz, would you please take a look at page -- well,13

actually let me ask you a foundation question first.14

You're aware, are you not, that Mr. Cimasi did use a15

calculation based on EBITDA, correct?16

A. Yes.17

Q. As part of his guideline company approach Mr. Cimasi used18

market value -- a ration of market value to invested capital19

to EBITDA?20

A. Yes.21

Q. Okay.  And for reference, that's in section 5.15 of Mr.22

Cimasi's report.23

Now Mr. Peltz, would you open again Dr. Pratt's book?24

A. Which book?25
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Q. The one that we were just talking about.  It's "Market" -1

- "The Market Approach to Valuing Business," the one you said2

you relied upon on your testimony on Monday, and would turn3

it, please, to page 17?4

MS. MURCH:  Mr. Strub, I don't have a copy of that5

page.6

MR. STRUB:  It's the same book he's relying on.7

MS. MURCH:  Yes, but I don't have a copy.8

THE COURT:  You didn't give her the same supplement9

that I have?10

MS. MURCH:  No, Judge.  I didn't get a supplement. 11

I don't have any pages in front of me.12

MR. STRUB:  I assumed that since he was relying on13

the book, she had a copy of what he was relying on.14

THE COURT:  Okay.  All right.  So do you have a15

chance to look at this, Ms. Murch?16

MS. MURCH:  I'm looking at it now, Judge.17

THE COURT:  Okay.  All right.18

(Pause in proceedings)19

THE COURT:  While you're looking at it, we'll go off20

the record.21

Some one has just --22

(Off the record/On the record)23

THE COURT:  "Factors in determining reliability,24

whether a theory or technique can be and has been tested,25
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whether the theory or technique has been subjected to peer1

review and publication, for techniques known or potential rate2

of error, and the existence and maintenance of standards,3

controlling the technique's operation, and whether a4

particular technique or theory has gained general acceptance5

in the relevant scientific community." 6

Those are the criteria you're relying upon?7

MS. MURCH:  Judge, in Amergianos (ph.) it says, "In8

McCullock, for example, we affirmed --9

THE COURT:  Do we have the right case?10

MS. MURCH:  Amergianos, 303 F Third, 256.11

THE COURT:  3 0 what?12

MS. MURCH:  303 F Third.13

THE COURT:  Yes.14

MS. MURCH:  256.15

THE COURT:  Is that the page cite or the --16

MS. MURCH:  The -- I believe the pinpoint cite is on17

67 -- 267.18

THE COURT:  All right.19

MS. MURCH:  And it says, "In McCullock, for example,20

we affirmed the district court's admission of medical expert21

testimony despite the fact that the expert, quote, "could not22

point to a single piece of medical literature that23

specifically supported the expert's opinion."24

THE COURT:  Okay.  But it must have come under other25



PELTZ - CROSS 41

criteria.1

MR. STRUB:  It came in under his extensive2

experience in precisely the industry in which he was involved,3

and that was the point of the other aspect of Mr. Peltz's voir4

dire concerning the health care industry and valuation5

experience.6

MS. MURCH:  And Judge, I would further add with7

respect to Rule 703, which says, "The facts or data in a8

particular case upon which an expert bases an opinion or9

inference may be those perceived by or made known to the10

expert at or before the hearing if of a type reasonably relied11

upon by experts in the particular field in forming opinions or12

inferences upon the subject."13

THE COURT:  So then I need to know, if that's the14

case, what other experts reasonably rely upon it, and what's15

the demonstration of that?16

MS. MURCH:  Judge, the statement is "if."  It's not17

required, and in fact, reliable methodologies does not require18

peer review and literature.19

THE COURT:  Well, then we might as well throw out20

the Daubert standards.  I don't understand that21

characterization.  I mean, Daubert lays them forth.  It's22

discretionary.  There's some necessary deference to the23

experienced judgment of the trial court, but if you say you24

don't have to rely upon the literature and if you don't have25
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to rely upon -- what was -- if you don't have to rely upon the1

literature, and you don't have to rely upon, what was it, Ms.2

Murch?3

MS. MURCH:  Judge, the statement was you don't have4

-- what we're saying is at the end of the day, Judge, is that5

Mr. Peltz doesn't have to point you to a specific piece of6

literature.7

THE COURT:  Okay.8

MS. MURCH:  In fact, there may be --9

THE COURT:  I understand.10

MS. MURCH:  -- literature out there.11

THE COURT:  I understand that, but if he doesn't12

have to speak -- point to a specific piece of literature, but13

then he does cite to a literature, then we have a right to14

examine whether his citation is reasonable, but what was the15

second step?16

MS. MURCH:  Well, Judge, I guess what we're saying17

is Mr. Peltz's expertise and his -- the ability for you to18

evaluate his methodology and determine whether it's reliable19

is relevant here.20

THE COURT:  Okay.  The question is how do you21

determine whether it's reliable?22

MS. MURCH:  Judge, I think based on his expertise,23

as we discussed before.  Also the fact that you can go through24

and take a look and analyze the data as set forth, and the25
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fact that Mr. Peltz has used this methodology before, and I1

believe others in his industry have utilized this methodology,2

as I'm sure he can testify to, but the fact that the can't3

give you a pinpoint cite today is -- I don't think should be4

dispositive.5

MR. STRUB:  Well, and Judge, we'll -- we haven't6

quite come to it yet, but --7

THE COURT:  Okay.  All right.  We'll get to it8

later.  All right.  I hear you, Ms. Murch.9

MS. MURCH:  Thank you, Judge.10

THE COURT:  Thank you.11

BY MR. STRUB: 12

Q. All right.  Let's go back to Dr. Pratt's book, Mr. Peltz,13

and you see on page 17 at the bottom it refers to market value14

to invested capital to EBITDA?  Do you see that?15

A. Yes.16

Q. Now would you turn to page 18, sir, and --17

THE COURT:  Well, what happened to page 17?18

MR. STRUB:  Well, this is just the -- page 17 is the19

introduction of the topic, "Market value of invested capital20

to EBITDA," which is about three-quarters of the way at the21

bottom.22

THE COURT:  Okay.  I have that.23

Q. And that's the technique that Mr. Cimasi used, correct?24

A. I'm sorry.  What?25
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Q. Market value to invested capital, the EBITDA ratio,1

that's the technique Mr. Cimasi used?2

A. Yes.3

Q. All right.  And so if we look at now the next page, which4

is also under the topic, "Market value of invested capital to5

EBITDA, could you read for me, sir, please, the sentence at6

the top of page 18?7

A. "EBITDA multiples are particularly favored to limit8

differences in depreciation policies."9

Q. And do you agree with that, sir?10

A. In this context where he's comparing it to EBIT right11

below it, I would agree with that, yes.12

Q. All right.  Now, you testified that Mr. Nielson's13

normalized EBITDA was 3 million and Mr. Cimasi's normalized14

EBITDA was 6.8 million.  Do you recall that testimony?15

A. 3 point -- I thought Mr. Nielson was somewhere in the 316

point something range, and Mr. Cimasi uses 6.6 in his17

guideline company method.18

Q. Okay.  If -- now if in fact Mr. Nielson's report19

indicates that if Addus's representations that adjustments20

other than HME and workers compensation were one-time21

adjustments -- are you with me?  Okay.  If you look at Mr.22

Nielson's report, he actually has a normalized EBITDA or23

EBITDA of 6 million as one of the alternatives, doesn't he?24

A. I haven't looked at his report in a long time, but I25
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remember he had some other possible discussions, yes.1

Q. Do you recall that one of the normalized EBITDA's, and we2

can look at the report if you need to --3

A. I'm not disputing it.  I just don't recall off the top of4

my head.5

Q. Do you recall that Mr. Nielson's adjusted EBITDA was 66

million if you assume that Mr. Wright's representations7

concerning everything other than workers compensation and HME8

were one-time adjustments?9

A. I -- I haven't read Mr. Nielson's report in a long time,10

but as I remember, he made some assumptions about what of the11

reserve adjustment applies to '01 versus 2000 in reaching that12

conclusion.  I don't know if that was Mr. Wright's own13

representation or not, as I recall.14

Q. Well, do you recall it was -- whether it was Mr. Wright's15

or Addus's to what Mr. Nielson was saying is that we don't16

have the workpapers to confirm whether these adjustments for17

owner's expenses, for example, are one-time adjustments, but18

if you take that representation at face value, the adjusted19

EBITDA is 6 million.  Do you remember that?20

A. In what -- all I'm saying is I think in that computation21

he makes some assumptions about how much of the reserves get22

moved to another year.  Do you understand what I'm saying?23

Q. Okay.  But well, in testifying that Mr. Nielson's24

normalized EBITDA was 3 million, did you assume that Addus's25
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representations about certain charges as being one-time1

charges were false?2

A. No.3

THE COURT:  Aren't we getting into his substantive4

opinion at this point, and now we're talking about --5

MR. STRUB:  I'm just --6

THE COURT:  -- rebuttal?7

MR. STRUB:  He had made -- Judge, he had made the8

comment in his direct testimony that Mr. Nielson's normalized9

EBITDA was $3 million, and I was just making -- to establish a10

discrepancy between Mr. Cimasi's 6.6 and Mr. Nielson's 3, and11

in fact, the only point is that it's not a huge discrepancy. 12

If you assume that what Addus was saying was true, it's only a13

discrepancy between 6 and 6.6.  That was the only point of the14

examination.15

THE COURT:  Okay.  But Mr. Nielson wasn't testifying16

as to value.  He was simply talking about whether or not these17

projections as set -- and the estimated earnings set forth on18

the schedules to the asset purchase agreement were false, and19

he said they were false, and he said, "I'm not making any20

determinations as to value.  I'm not making any determination21

as to motive or intent.  I'm just looking at the data as22

presented, and then testing that against the standards I23

apply, drawing from my expertise, my extensive testimony24

before bankruptcy judges and other courts, and he said under25
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those kinds of circumstances, this is the range of adjustments1

that I think are appropriate, but I'm not giving a valuation2

report."3

MR. STRUB:  Right, Judge, but Mr. Nielson did give a4

pro forma adjusted EBITDA, and Mr. Cimasi testified as to a5

normalized EBITDA.  The witness's point we talked about there6

was a dispute in these numbers, and I was simply responding to7

that statement, that's all, and I'm moving on.8

THE COURT:  Okay.9

Q. Mr. Peltz, you testified that in your guideline company10

approach you gave less weight to your revenue multiple because11

a buyer would see the adjustments that were made to Addus's12

financial statements, and would rely more heavily on factors13

other than revenue.  Is that a fair summary of your testimony?14

A. Yes.15

Q. Now, if a buyer would, as you suggest, see the16

adjustments that were made to Addus's financial statements,17

doesn't that suggest that a buyer would want to normalize the18

EBITDA as part of a calculation of value?19

A. A buyer could do whatever they wanted to.  I mean,20

they're going to look at -- of course, a buyer's going to look21

going forward on what the entity can produce.  That's common22

sense.23

Q. Now --24

THE COURT:  Okay.  So the answer's yes.  Now let's25
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go on.  How much time are you going to continue in this mode,1

because we've gone about an hour and a quarter.2

MR. STRUB:  I just have two more questions on this3

guideline company methodology, Judge.4

THE COURT:  All right.5

Q. With respect to the selection of comparable companies,6

Mr. Peltz, you don't know what companies were excluded or why,7

do you?8

A. Not in every case, no.  I mean, I know companies were --9

I know why companies were excluded based on our criteria, but10

there were originally 90 companies, and I didn't personally11

look at each one.12

Q. And you performed no weighting to determine which of13

these companies you might give more weight to or less, did14

you?15

A. That's correct.16

MR. STRUB:  Judge, if you wanted to take a break17

now, I'm done with the guideline company methodology.18

THE COURT:  All right.  And how much more do you19

have?20

MR. STRUB:  Well, I would say about an hour.21

THE COURT:  Okay.  All right.  I'm looking at 322

past.  We'll be back here at 10:15.23

(Off the record/On the record)24

THE COURT:  Sorry I took a little longer.25
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Off the record.1

(Off the record/On the record)2

THE COURT:  All right.  On the record.3

Mr. Strub, you're continuing your cross examination,4

after a recess, of Mr. Peltz.5

BY MR. STRUB: 6

Q. Mr. Peltz, I'm not sure I asked you this question.  You7

were talking with the Court about recurring versus non-8

recurring events with respect to HME, workers compensation,9

and the other issues.  You did no analysis to determine10

whether those charges were recurring or non-recurring, did11

you?12

A. Well, I looked at the available data.  I would say I13

reached no final conclusion.14

Q. Okay.  All right.  Now I want to talk about the15

transaction approach that you used.  I want to talk about the16

methodology of that, and I'm going to direct your attention to17

your summary of guideline companies that appears on page 3,27918

of Exhibit 213, and it's the last page behind Exhibit C.19

Mr. Peltz, again, as with the guideline company approach,20

there's no back-up in your report for any of the data that's21

represented here, is there?22

A. That's correct.  It would be in the workpapers.23

Q. And that information that was in your workpapers, that24

was never produced in this litigation, was it?25
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A. You know, as I testified at my deposition, I personally1

didn't handle the production itself, so I'm not aware of what2

you received or didn't.  I know I thought when I said you had3

our workpapers, I assumed that.4

Q. Okay.  You are aware that changes to the reimbursement5

rates to home health care providers took place in October of6

2000 and had a significant impact on the home health care7

business.  Am I correct?8

A. Yes.9

THE COURT:  When?  What was the period of time, Mr.10

Strub?11

MR. STRUB:  October of 2000.12

THE COURT:  That there were significant changes in13

the reimbursement rates to home health care?14

MR. STRUB:  Yes, Judge.15

THE COURT:  Okay.  And this is from Medicare and16

Medicaid?17

MR. STRUB:  Yes, Judge.18

THE COURT:  All right.19

MR. STRUB:  It's the PPS system.20

A. Medicare.  It was Medicare.21

Q. Okay.22

THE COURT:  And it's --23

THE WITNESS:  Medicaid is a state level.24

THE COURT:  Yes.  That was called PPS?25
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THE WITNESS:  Yes.1

Q. The Prospective Payment System.  Is that right, Mr.2

Peltz?3

A. Yes.4

THE COURT:  And that replaced the system that was5

called what?6

MR. STRUB:  Well, that was in -- I mean, Mr. Peltz7

can say if he knows, but that was a new system that was put in8

place to fix the reimbursement rates for home health care.9

Q. Is that a fair summary?10

A. Yes.  It --11

THE COURT:  I'm just trying to understand, was there12

a common rubric to describe the system that it replaced?  You13

went from X to PPS.  The question is what was X?14

MR. STRUB:  I think X was no regulation on the15

reimbursement rate of home health care.16

THE WITNESS:  It was more along the lines of like a17

daily rate, and this was more along the lines of a diagnosis18

type rate.  So you got -- you know, if someone has this code19

of a disease, a lung disease or whatever, you got X dollars to20

treat it, you know, like a fixed -- a more fixed amount rather21

than X dollars per visit or X dollars per month, et cetera, in22

very simplified --23

THE COURT:  So it was based upon the nature of the24

patient's medical condition and how long it would take to25
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treat, and at what level of intensity?1

THE WITNESS:  Yes.  Level of acuity.2

THE COURT:  And basically you got a budget under3

elaborate codes for responding medically to conditions 14

through 2000 or whatever the number was?5

THE WITNESS:  Yes.  There's a -- there's a series of6

codes called CPT codes that are diagnosis codes.7

THE COURT:  They're called C what?8

THE WITNESS:  CPT.9

THE COURT:  And what does that mean?10

THE WITNESS:  CPT is like if you --11

THE COURT:  No, no.  What --12

THE WITNESS:  -- when you go see --13

THE COURT:  What do the initials stand for?14

THE WITNESS:  Oh, I'm not sure.15

THE COURT:  Okay.  All right.  I assume it's16

categories of patient treatment, but --17

THE WITNESS:  I --18

THE COURT:  Ms. Murch, do you know what it refers19

to?20

MS. MURCH:  I don't, Judge.21

THE COURT:  All right.  All right.  Go ahead.22

BY MR. STRUB: 23

Q. All right.  That event in October 2000 did have a24

significant impact on the home health care business, didn't25
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it?1

A. Yes.2

THE COURT:  When did they become effective, on the3

date that they were promulgated or --4

THE WITNESS:  That -- I --5

THE COURT:  -- was there some transition period?6

THE WITNESS:  I think October is the effective date,7

not the promulgation date.  Usually it comes out about a year8

before.9

THE COURT:  Okay.  But it would be reflected10

presumably in the last quarter of 2000 if now you're directed11

to follow prescribed reimbursement codes?12

THE WITNESS:  Yes.13

THE COURT:  All right.  And then you'd have a full14

year's run in calendar 2001 invoicing under this PPS system,15

correct?  So if there were negative effects on earnings,16

they'd be partially reflected in the last quarter of 2000, and17

fully reflected in 2001?18

THE WITNESS:  That's correct.19

THE COURT:  All right.20

Q. Mr. Peltz, in the companies that you selected in the21

transaction method, every transaction other than the Med22

transactions were prior to October of 2000 when this event23

occurred, correct?24

A. Yes.25
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THE COURT:  All what?1

MR. STRUB:  Judge, I'm referencing this exhibit.2

THE COURT:  Yes. 3

MR. STRUB:  It indicates the date of the4

transactions that Mr. Peltz used.5

THE COURT:  Oh, I see.  Okay.  I understand.  You're6

saying all transactions predated this change in the7

reimbursement system.8

MR. STRUB:  With the exception of the two Med9

transactions.10

THE COURT:  Okay.11

Q. In choosing to use the two Med transactions, the fact12

that Med had to write off $200 million in good will in13

connection with prior failed transactions did not effect your14

decision to include those transactions in your approach, did15

it?16

A. No.  I would only point out to you that if you look at17

the --18

Q. Well, "no" is fine, Mr. Peltz.  You can -- your counsel19

can get --20

A. Okay.21

Q. -- more on redirect.22

All right.  And now let me go through a couple of23

questions concerning how you chose these guideline company --24

these guideline companies for your transactions.25
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In selecting these companies, you performed no analysis1

of the credit status of the sellers to compare them to Addus,2

correct?3

A. That's correct.4

Q. You performed no analysis of the depth of management to5

compare them with Addus, did you?6

A. Performed no analysis -- compared -- no analysis7

comparing it to the depth of Addus?  I did not.8

Q. Depth of management of Addus?9

A. The depth of management of the acquired company to Addus10

is your question?11

Q. Yes.12

A. I did not perform that analysis.13

Q. Did you do any analysis of the personnel experience?14

A. No.15

Q. Beyond reading the Merger Stat book, you did no analysis16

or comparison of the nature of the businesses, correct?17

A. Merger Stat data.  It's not a book.  That's correct.18

Q. And beyond reading the Merger Stat data, you did no19

analysis of the products of these companies.  Is that correct?20

A. Beyond what was in the Merger Stat data, I would say21

that's correct.22

Q. Beyond what was in the Merger Stat data, you did no23

analysis of the markets of these entities, correct?24

A. Beyond what was in the Merger Stat data, that's correct.25
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Q. Beyond what was in the Merger Stat --1

THE COURT:  No analysis -- no analysis of what?2

MR. STRUB:  The markets.3

THE COURT:  Okay.  I thought he said he tested them4

for geographical location and size.5

THE WITNESS:  I used Merger Stat, and I believe all6

he's asking me is did I go to other sources, and my answer is7

no.  I used Merger Stat.8

THE COURT:  All right.9

Q. And again, other than simply looking at what was in10

Merger Stat, you did no analysis of the territories in which11

these entities operated, correct?12

A. Beyond Merger Stat, that's correct.13

Q. Now, if we look at your chart, one of the companies that14

you have chosen to use was Integrated Health Services that had15

an enterprise value of 847.61.  Do you see that?16

A. Yes.  It's the acquisition of Rotech (ph.).17

THE COURT:  What's the number you're using and what18

page?19

THE WITNESS:  If you go to the --20

THE COURT:  This is 3,279, and I look to you said21

Integrated?22

THE WITNESS:  Fourth from the bottom.23

THE COURT:  Okay.  Integrated Health Services.24

MR. STRUB:  It's the acquisition of Rotech by25
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Integrated Health Services.1

THE COURT:  Okay.  And that's 847.61 million or 81 -2

- 61?3

THE WITNESS:  61.4

THE COURT:  Okay. 5

Q. This was a transaction in July of 1997?6

A. Yes.7

Q. Okay.  Now, take a look at the acquisition of LAHS8

Holdings, Liberty Health Services by Home Health Care Corp. of9

America, second from the bottom.  Do you see that?10

A. Yes.11

Q. And that has an enterprise value of 10.76 million?12

A. Yes.13

Q. And it's your testimony that these were the most14

comparable transactions between 1996 and 2001 that you could15

find?16

A. That was the best we could find.17

Q. Now, you testified that the fact that you had trouble18

finding good comps caused you to give less weight to the19

transaction approach, correct?20

A. Yes.21

Q. And so you would not disagree with Mr. Cimasi's decision22

to give significantly less weight to that approach, correct?23

A. No.  It's the comps are just not that good.24

THE COURT:  I can't hear you, Mr. Peltz.25
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THE WITNESS:  The comps are just not that good.1

Q. Now, one of the things that you did, if you look at the2

previous page, so flip back a page, second page from the end3

of Exhibit C.4

(Pause in proceedings)5

Q. In making your analysis --6

THE COURT:  I'm trying to understand something.  I7

mean, I look at this and I see Accu (ph.) Health in '98 of8

Helix Health Care has enterprise value of $3.3 million.  That9

kind of falls off the table, and then if you're doing some10

kind of dispersion analysis, the next one 10.75 already11

alluded to, and then 13.16 in Landauer (ph.) Hospital12

Supplies.  That's on the low end. 13

On the high end you have Integrated Health Services14

acquiring First American Health Care at 370 million rounded.15

THE WITNESS:  308.16

THE COURT:  All right.  Well, I just rounded, but17

310, 309 if you want to call it. 18

So I understand why you would raise some questions19

about the comparability of some of these transactions, but if20

you give significantly less weight to this approach, I don't21

know you wouldn't simply say it just doesn't help at all, and22

you're not giving weight to it.23

THE WITNESS:  Well --24

THE COURT:  Because the data isn't comparable on too25
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small a database, too small a data set.  There are issues of1

contemporaneous transactions.  Some of these are quite prior2

in date to the period in question.  In fact, other than Med D,3

you have nothing in 2001, and in 2000 you only have two cases4

at the lower end of the spectrum.5

So in 2000 and 2001 excluding Med D, not much is6

happening in these guideline companies.  So I don't understand7

why you would give 10 percent, 20 percent, any weight to this8

approach at all, given the fact that these don't appear to be9

good comparables, to use your terms.  They don't appear to be10

comparables, good or bad or indifferent.  They just don't seem11

to come close enough in time and value, and what's the12

percentage weight you gave to this transaction approach?13

THE WITNESS:  I gave this no weight, your Honor.14

THE COURT:  Oh, you didn't.  Oh, okay.  So you did15

throw it out?16

THE WITNESS:  Right.  All I did was --17

THE COURT:  Okay.  I didn't understand that.  Thank18

you for clarifying --19

THE WITNESS:  Okay.20

THE COURT:  -- that, Mr. Peltz. 21

THE WITNESS:  data, you did no analysis of the22

markets of these entities, correct?23

Q. So you know, you testified in your deposition that you24

used it as a sanity check?25
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A. Yes.1

Q. Is that your still testimony?2

A. Yes.  What I mean is that if we had found a wildly3

variant answer with this admittedly imperfect technique, I may4

have had to go back and reconsider my approach under guideline5

companies, but I rely on the guideline company approach.6

Q. But when you say "wildly variant," do you mean positive7

or negative or just --8

A. Positive or negative, yes.9

Q. Okay.  Well, let's -- let's look at what you did though.10

 If you go to the prior page, you took the result of your11

transaction approach, and you applied an illiquidity discount12

of 25 percent, didn't you?13

A. Yes.14

Q. But in the transaction approach, that deals with the15

acquisition of shares of privately-held companies, correct?16

A. Yes.17

Q. And in the Addus case we're talking about the acquisition18

of shares of privately-held companies, correct?19

A. Yes.20

Q. And the shares of the privately-held companies that were21

acquired, those were just as illiquid as the shares of Addus22

that are being acquired, correct?23

A. They may have been.24

Q. Well, I mean, I understand if you're comparing public25
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company data to private company data why you would need to do1

an illiquidity discount so you're comparing, to use a phrase2

that's popped up in this courtroom before, apples to apples,3

but in this case you're already comparing apples to apples,4

aren't you?  You're comparing transactions that involve the5

acquisition of shares of privately-held companies to a6

transaction that involved a share -- shares of a privately-7

held company, aren't you?8

A. You're trans -- you're comparing potentially, yes,9

privately-held companies to privately-held companies.  That's10

correct.11

Q. So if you take out this illiquidity discount, then the12

result of your transaction approach, you would have a market13

value estimate of over $100 million, wouldn't you?14

A. Actually it's right there.  It would be $140 million.15

Q. Okay.  And if that were the case then, wouldn't that16

cause you, as you just testified, wouldn't that, using your17

sanity check approach, cause you to go back and question your18

guideline company approach?19

A. It could, yes.20

THE COURT:  Okay.  And why didn't it?21

THE WITNESS:  I -- well, he's -- his implication is22

that I used an illiquidity discount improperly, which I don't23

believe is the case.  So I mean, if you accept his --24

THE COURT:  No, but if you --25
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THE WITNESS:  -- supposition, then I should --1

THE COURT:  -- have a data base that isn't2

comparable for some purposes, you're saying it's comparable3

for others?  I mean, how do you determine the liquidity of4

privately-held companies unless you're going to operate that5

"liquidity" is defined as two or three days in public markets?6

 So liquidity is presumably a function of what, the time it7

takes to sell a company?8

THE WITNESS:  Well, the concept -- right. 9

"Liquidity" is defined as the time it would take to sell a10

company, yes.11

THE COURT:  Okay.  How do you --12

THE WITNESS:  Or well, really we're talking about13

shares of stock.14

THE COURT:  Okay.  Time to sell a hundred percent of15

the shares.  So how do you determine what the elapsed time was16

from the date the company was put up for sale and the time it17

took to close based upon your Merger Stat data?18

THE WITNESS:  I don't believe you can.  I don't19

think that --20

THE COURT:  So if you can't tell how long it takes21

to --22

THE WITNESS:  -- data exists.23

THE COURT:  -- sell a company, and that's the24

definition of "liquidity," then how can you make any25
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discounts?  You just don't have any data.1

THE WITNESS:  It's common practice.  Well, first of2

all, as I testified to, the illiquidity discount is a more3

subjective factor than some of the other factors in valuation,4

and it is commonplace to include an illiquidity discount in a5

transaction approach, and I believe it's appropriate here.6

BY MR. STRUB: 7

Q. Well, Mr. Peltz, it's common to use a discount as a8

surrogate for transactional costs, correct?  Is it your9

testimony that --10

A. I'm sorry.  I don't understand your question.11

Q. Is it your testimony that in the transaction approach12

where you're already comparing the sales of privately-held13

stock to privately-held stocks, you're already comparing14

apples to apples, it's your testimony that you still over and15

above that need an illiquidity discount just as you would if16

you were comparing public transactions data to private sales?17

A. Yes.18

Q. Can you point to any literature that would support that?19

A. I haven't researched that.  It's common -- I can tell you20

that it's been my common practice.21

THE COURT:  Well, you can -- I'm still trying to22

understand this common practice of yours.  It's like the23

Cheshire cat smiling at me. 24

If you can't find the data for the time of25
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disposition of these privately-held companies, and that's the1

information from which you derived this liquidity discount,2

then you have no basis, commonly done or not, for drawing this3

discount.  You don't have the data with respect to disposition4

time. 5

So it's either two or three days if it were minority6

shares in a public company, or it's the empirical data, to use7

your phrase, of actual disposition times, and then you apply8

certain statistical analyses to them.  So if you don't have9

the data, then you can't say anything about liquidity, whether10

it's commonplace or not. 11

So that tells me that there's a lot of commonplace12

practices that have no sound basis for drawing those13

inferences, which is okay with me.  If it doesn't have a sound14

basis, it doesn't have a sound basis, whether it's commonplace15

or not because, you know, I've already told you my substantial16

and growing skepticism about the reliability of any of these17

methods because every time we penetrate to the bottom, we end18

up in muck or we end up with no bottom.  We just keep falling19

through the earth.20

Go ahead, Mr. Strub.21

Q. Mr. Peltz, you agree that a discounted cash flow analysis22

is one method commonly used for valuing one hundred percent of23

the equity of a privately-held business, correct?24

A. Discounted cash flow, yes.25
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Q. And you're aware that Mr. Cimasi gave 60 percent of the1

weight of his analysis to the discounted cash flow method,2

correct?3

A. Yes.4

Q. And you did not perform a discounted cash flow analysis5

even though you concluded that the comparable transaction6

approach was unreliable, did you?7

A. I'm not sure the two are tied together, but I did not8

obviously do a discounted cash flow method.9

Q. You've done a discounted cash flow analysis before,10

haven't you?11

A. Yes.12

Q. And you did it in the one valuation that you did, which13

was the McCook Metals case, right?14

A. That's not correct.15

Q. Did you do it in the McCook Metals case?16

A. I didn't do a valuation.  I did an expert opinion.17

Q. Okay.  So now I thought -- I guess I got that wrong.  So18

you did not do a valuation in McCook Metals, correct?19

A. I think we've already discussed the fact that I don't20

issue valuations.  I issue expert opinions.21

Q. All right.  I thought you had used the word, "valuation"22

in your description of your work on that case.23

Well, in any event, in your expert opinion in McCook24

Metals, you did a discounted cash flow analysis, correct?25
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A. There were two pairings, two trials in McCook.  Which one1

are you referring to?2

Q. Well, my only point, sir, is that in the one aspect of3

your opinion with respect to McCook Metals, you did a4

discounted cash flow.  That's all I'm trying to establish. 5

Did you or did you not use a discounted cash flow analysis in6

connection with your work in the McCook Metals case?7

A. There were -- as I said, there were two actual trials8

with two separate reports in McCook.  That's why I'm -- I was9

asking you the question.10

THE COURT:  Okay.  So the question is in either11

instance, in either report did you use a discounted cash flow12

method, and --13

THE WITNESS:  To the best of my memory, I think I14

did.15

THE COURT:  Okay.16

Q. Now --17

THE COURT:  So then the question is if you did it18

then in that case, why wouldn't you do it here in this case?19

Just one second, please.  This will take two20

minutes.21

(Off the record/On the record)22

THE COURT:  Okay.  We were at McCook.  Yes.  He used23

the discounted cash flow method in that case in one of his24

reports, and then the question was well, why didn't you use it25
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in this case since you recognized that as an appropriate1

methodology --2

THE WITNESS:  Well, the --3

THE COURT:  -- in McCook?4

THE WITNESS:  It was a different case.  This is a5

different case.6

THE COURT:  I understand that, but what makes it7

different in such a way that it would render inapplicable this8

discounted cash flow method?9

THE WITNESS:  It doesn't render it inapplicable. 10

It's no different than any other discussion we've had today. 11

You need reliable data or some reasonable conclusions to12

perform a discounted cash --13

THE COURT:  You're not speaking loud enough and14

close enough.15

THE WITNESS:  Again, it's not -- it's not a question16

of whether it's a reliable method or not.  It all comes down17

to reaching the appropriate inputs to use.  All the method are18

reliable with the proper data.  I believe I found a very19

reliable method that I utilized.20

THE COURT:  So you didn't have the inputs.  You21

couldn't instantiate the variables, couldn't fill them in?22

THE WITNESS:  Not as reliably, in my opinion, as the23

methodology that I utilized.24

BY MR. STRUB:25
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Q. Mr. Peltz, did you make any effort at all to do a1

discounted cash flow analysis for Addus?2

A. I would say we reviewed the data with an eye towards3

potentially doing it.  I don't know that we ever performed it4

and rejected it.  So the answer would be yes.5

Q. Did you -- did you ever in the course of preparing your6

report, make a determination that a discounted cash flow7

analysis was not appropriate to this particular case?  I know8

you didn't do it, but my question is did you make a decision?9

A. I'm trying to answer your question.  I don't think it's a10

correct characterization to say it's not appropriate.  Again,11

it goes into the inputs -- I mean, the methodology is12

appropriate.  No question.13

Q. But you didn't decide not to use the discounted cash flow14

method because you couldn't find the data, did you?15

A. I'm not sure what you're asking me.16

Q. Well, you're saying that the appropriateness of the17

method depends on the inputs.  Did you say at any point,18

"Well, I'm not going to use discounted cash flow because I19

can't find the data for these inputs?"20

A. I would say not in those words, no.21

Q. And did you say at any point or make a determination at22

any point, "I'm not going to use discounted cash flow analysis23

because this particular data set that I need is not reliable?"24

A. I'm not sure I thought of it in those terms.  That's25
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correct.1

Q. So is it fair to say that there's no particular reason2

you didn't use the discounted cash flow method except that you3

believe that your methods were reliable enough so you didn't4

have to go through the exercise of doing discounted cash flow?5

Is that fair?6

A. No.7

Q. All right.  Let me go back to these companies you8

excluded. 9

A. Excluded on?10

Q. Under the -- the transaction approach when you're -- I11

mean the transactions that you excluded.12

A. Guideline or transaction?13

Q. Transaction approach.  I'm just talking about the14

transactions that you -- there are transactions -- were there15

transactions in the home health care business between 1996 and16

2001 that you did not include in your transaction approach?17

A. Yes.18

Q. Did you do the work in terms of picking which19

transactions you were going to include and which you were20

going to exclude in the transaction approach, or was that work21

done by your staff?22

A. It was primarily done by my staff.23

Q. Do you know how many transactions were excluded in 2000?24

A. Not in specific number, I don't recall.25
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Q. Do you know how many transactions were excluded in 2001?1

A. No.  I don't recall.  What I do remember is most of them2

were very small.3

Q. And just going back for one second to the guideline4

company method you were talking about, and you're comparing5

data to various guideline companies.  Again, the work in6

selecting the guideline companies, that was done primarily by7

your staff, wasn't it?8

A. In consultation with me, that's correct.9

Q. And you don't know how many potential guideline companies10

were excluded in 2001?  You mentioned 90 -- there some 9011

companies.  Do you know specifically how many companies with12

data in 2001 were excluded?13

A. The -- I know the -- no.  Not by year.  No.14

Q. Okay.  The -- the -- one of the other cases just --15

THE COURT:  So if it was a null class it had no16

members.17

THE WITNESS:  I'm sorry?18

THE COURT:  You may not recall by year, but if it19

turned out that there were no other companies, and the only20

companies you had were Med --21

THE WITNESS:  Now we're in guideline, right?22

THE COURT:  What?23

THE WITNESS:  We're talking about guideline, not --24

MR. STRUB:  I had shifted.25
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THE COURT:  I thought guideline companies were the1

public companies.2

THE WITNESS:  Public, yes.3

THE COURT:  And that would include Med, and in 20014

the only companies you show are Med.  So I'm trying to find5

out were there any companies you excluded or were there simply6

no companies other than Med in 2001?7

MR. STRUB:  The Med companies, Judge, those are in8

the -- those are in the transaction approach.9

THE COURT:  Okay.10

MR. STRUB:  That was a public company that acquired11

a private company.  I was -- I had asked him about the --12

THE COURT:  This is the Merger Stat?13

MR. STRUB:  Well, let me ask the question.  Let me14

just ask the question about the transaction approach since the15

Judge is there.16

Q. Were there any transactions under the transaction17

approach other than the Med transactions in 2001?18

A. I don't recall the specific dates.19

Q. So you don't know whether any transactions were excluded?20

A. I don't recall.21

Q. Let me -- you had mentioned the work that you did in22

connection with Doctor's Hospital.  Do you recall that23

testimony?24

A. Yes.25
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Q. Now, that was -- that work that you did in the Doctor's1

Hospital case, that was a solvency analysis, wasn't it?2

A. Yes.3

Q. And it was a solvency analysis under Section 548 of the4

Bankruptcy Code?  I mean, that was the purpose of your5

testimony?6

A. Fraudulent transfer.7

Q. Would you agree with me that a solvency analysis is8

different from a fair market valuation?9

A. Can be, yes.10

Q. Well, in a solvency analysis, let me ask specifically11

about Doctor's Hospital.  There's three commonly used tests12

that you'd use in solvency analysis; a balance sheet test, a13

cash flow test, and an adequate capital test.  Is that true?14

A. Yes.  It can be true.15

Q. Would any of these tests; a balance sheet test, a cash16

flow test, or an adequate capital test be an appropriate test17

to use in determining the fair market value of one hundred18

percent of the shares of Addus Healthcare in the context of19

this case?20

A. Well, the balance sheet test is essentially fair value,21

so you -- I mean, yes.  We utilize that test essentially.22

Q. Did you use the balance sheet test in this case?  Is that23

what you're saying?24

A. The three tests that you're referring to are balance25



PELTZ - CROSS 73

sheet, cash flow, and adequacy of capital.  Balance sheet is1

the value of its assets compared to its liabilities.  Cash2

flow is the amount of cash flow available to meet its bills as3

it comes due, and adequacy of capital is essentially whether4

they had adequate capital to meet their bills as they come5

due.6

THE COURT:  Okay.  But you can't draw any7

determinations of value from book values on assets --8

THE WITNESS:  Not book --9

THE COURT:  -- particularly tangible assets, so I10

don't know where the balance sheet test is going to take you.11

 I understand cash flow.  That's a question of whether this12

company can meet its obligations on a current basis, pay its13

debts as they generally become due, and adequate capital seems14

to be a very different concern, and that goes to some15

subsection of fraudulent transfer theory.  Do you incur16

obligations or do you transfer assets that render the company17

in a position that it's not going to be able to generate18

sufficient working capital in the foreseeable future to meet19

those obligations?20

So cash flow test is current.  Adequate21

capitalization is more projected, more futuristic, and balance22

sheet solvency or insolvency does value.  All it simply shows23

is that the assets are worth less than -- that the liabilities24

exceed the assets on a balance sheet basis after you make the25
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appropriate adjustments, and I assume that balance sheet1

analysis, if it has applicability, is more reliable when2

you're dealing with tangible assets than intangible assets. 3

There may be a more ready market for the tangible assets than4

there might be for government regulated third-party5

reimbursements.6

If I have a company that has a lot of equipment,7

rolling stock, and things of that sort, I assume it's easier8

to ascertain in the market at a particular point in time, but9

if it has all kinds of receivables from third-party payers,10

you're going to have to make some pretty material adjustments11

for doubtful allowances, and I don't know how many companies12

are in the business of buying up the receivables.  Maybe some13

companies just have superior software and expertise, and14

they're willing to pay for these baskets of receivables,15

assuming that they're transferrable without prior leave of the16

governmental authorities.17

So if balance sheet doesn't get us there and18

adequate capitalization is a function of your projections of19

future operations, which is one aspect of liquidity, and then20

you have the cash flow test, presumably cash flow in the21

relevant testing period, I'm still having trouble how you get22

from that data set to determinations of value without making23

all kinds of intermediary adjustments and assumptions.24

THE WITNESS:  Do you want me to answer that?25
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THE COURT:  I'd like you to try.1

THE WITNESS:  The balance sheet test is done at fair2

value so you -- it is not a --3

THE COURT:  So you're not taking it off the4

accounting statements?5

THE WITNESS:  You -- there's a balance sheet where6

you go down and you make adjustments, but at the end of the7

day you're choosing -- as you're doing in any type of8

valuation, you're choosing a method to value the assets and9

compare them to the liabilities.  It's not uncommon if you're10

using a going concern methodology to use a common valuation11

methodology such as the methodologies that have been discussed12

here at length.13

BY MR. STRUB: 14

Q. But in Doctor's Hospital, weren't you just valuing the15

assets?16

A. I -- well, you're always -- I mean, you're always valuing17

the assets and then comparing them to liabilities, and18

Doctor's Hospital had some nuances to it because the19

operations were split from the real estate, and they put on a20

large securitized debt on the real estate, but it also secured21

the operation.22

There were some nuances to how it was looked at, but no,23

I think -- I haven't looked at the report in a long time, but24

we did some type of valuation work on Doctor's.25
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Q. Do you remember which of the methodologies you used?1

A. Not off the top of my head.2

Q. Let me take a step back now.  Obviously you were retained3

by Addus in this case, correct?4

A. Yes.5

Q. And you understood at the time you prepared your report6

that Addus's principal shareholder was Mr. Wright?7

A. Yes.8

Q. And in preparing your report, the only deposition9

testimony that you relied on was the deposition of Mr. Wright,10

the client who retained you, correct?11

A. The only -- well, the only deposition testimony that I12

cite in my report is Mr. Wright.  I obviously read other13

depositions and more importantly, their schedules.14

Q. All right.  Let me -- I'm using -- I'm not saying15

"cited."  I'm saying "relied on."  So let me ask you the16

question I asked, the way I asked it to you in your17

deposition, see if you can answer it.18

Did you rely on anything other than Mr. Wright's19

testimony in preparing your report?20

A. In -- again, I cite Mr. Wright.  That's the only test --21

direct testimony cited in my report.22

Q. Okay.  Can you answer my question yes or no?  I'm not23

using the word, "cited."  I'm saying "relied," and that's the24

question I asked you in your deposition.  If we need to, we25
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can pull out the transcript, but it's just a yes or no1

question.2

In preparing your report --3

A. I guess I'd say yes.4

Q. Thank you.5

Now, talking -- I want to talk briefly about Black6

Shoals.  In a situation where you're paying more than pure7

value, the Black Shoals methodology just doesn't work,8

correct?9

A. What's "pure value?"10

Q. Okay.  Well, let's look at your deposition because you11

understood it there.  Look at page 95, line 24 to 96, line 4.12

A. I'm sorry.  Could you give me the cite again?13

Q. Page 95, line 24 to page 96, line 4.14

A. I assume you mean market value.15

Q. Let me ask the question, and I'll read the transcript so16

the record is clear because it's not going to be clear on the17

record.18

"Question:  But if you're paying more than pure19

value in your opinion that Black Shoals methodology just20

doesn't work.21

Answer:  I don't believe it's contemplated to work22

in that fashion."23

Was that a true statement when you said it?24

A. Yes.  I -- my only point is market value is --25
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Q. Okay.  And just -- and I'll ask you that question.  When1

I used the word, "pure value" in the deposition, you2

understood that to be "market value," correct?3

A. That's the question that I answered, and --4

Q. Well, let --5

A. -- technically it does --6

Q. Mr. Peltz, let me -- again --7

A. Sorry.8

Q. -- your counsel can ask the questions, but just answer9

mine.10

Would you consummate a transaction with a $75 million11

value and a $116 million price?12

A. Would I?13

Q. Yes.14

A. I don't believe so.15

Q. Now, let's look at this.  You did a price schedule that16

you -- your counsel showed you.  Can you pull that out?17

THE COURT:  Which schedule is this, please?18

MR. STRUB:  I'll -- let me find it, Judge.19

THE COURT:  We're not really asking what his20

investment strategies are for his personal --21

THE WITNESS:  That would appear to be some of them22

if you look at past history.23

THE COURT:  I got the most curious mail yesterday. 24

I confirmed a pharmaceutical reorganization plan where all25
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they did was burn through their money, and the chairman of the1

company was very flattering about the attention I paid to his2

case.  He ignored all my expressions of skepticism, and what3

does he do?  He sends me a prospectus seeking my investment4

since the case is longer -- no longer pending before me.5

So I sent it to his counsel with a cover letter,6

"Can you believe this guy?"  So I asked him whether he would7

accept a swap of my debt for his equity. 8

So the question is not would you, Scott Peltz,9

invest.  The question is if you were studying markets, would10

it be rational behavior to consummate a transaction valued at11

$75 million for a price of 116, and you said, "No, not I," but12

do you mean, "No, not a responsible or a rational market13

player?"14

THE WITNESS:  A better investor than me, that's15

correct.16

Q. All right.  I want to look at this price schedule.  I've17

got a copy of the spreadsheet on the board just so you can see18

which one I'm talking about.  It's the one where you19

calculated total purchase price of 75 million.  Do you see20

that?21

A. Yes.22

Q. And we noted that this calculation excludes the repayment23

of the $28 million in debt that was owed to Heller and24

LaSalle, correct?25



PELTZ - CROSS 80

A. Yes.1

Q. And this excludes the $9 million in letter of credit that2

had to be retired, correct?3

A. Had to be replaced, yes.4

Q. And it excludes the 3 to $4 million amount of Mr.5

Wright's loans that had to be repaid, correct?6

A. Yes.7

Q. Now, if the Court were to disagree with your analysis and8

were to conclude that the debt repayment to Mr. Wright and the9

banks and the repayment of the letters of credit should be10

included as part of the purchase price, the purchase price11

would be in the range of 116 million.  Am I correct?12

A. If you simply added the outstanding debt of $31 million13

to the purchase price, it would be 106.  I presume you're14

adding to that the letters of credit, which are technically15

not liabilities.  You understand that I trust.16

Q. Okay.  So 106 if you don't include the letters of credit,17

116 if you do?18

A. My only point being a letter of credit is not a19

liability.20

Q. Okay.  I'm just looking for the number.21

THE COURT:  Well, what do you call it?22

THE WITNESS:  A letter of credit is a guarantee of23

payment based on an event.  It's a contingent liability.  It -24

- no money is owed when the letter of credit is issued.  It's25
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merely carved out of availability of a line of credit.  So if1

you have a $40 million line of credit and you issue $8 million2

of letter -- of letters of credit, you don't owe 8 million. 3

You can only borrow -- you can borrow an additional 32, but4

unless the letter of credit is exercised, it's not5

outstanding.6

Q. But you don't --7

THE COURT:  But -- but if it's a secured obligation8

-- we've had all this stuff about standby letters of credit9

and how they should be treated under bankruptcy, and Professor10

-- I don't remember.  He was a dean of the law school and11

publishes actively in the bankruptcy -- Doug Baird (ph.).  I12

mean, Doug Baird made his scholarly reputation in publishing13

law review articles in referee journals on standby letters of14

credit.  That was his most significant published work before15

he issued his other major publications.16

So there is quite a bit of literature and detailed17

analysis on how you should treat letters of credit for18

fraudulent transfer purposes because he was writing on19

fraudulent transfers as a major area of investigation under20

law and economics approaches, but you say it just reduces the21

availability of your working capital, but if as part of the22

negotiations a security interest is taking in all of your23

assets and might be subordinate to other lenders, or it shares24

the same level of priority with your other obligations,25
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whether they're working capital advances of inventory loans or1

equipment loans or loans against general intangibles, even2

though you may not know as of the date what the liability will3

do, as soon as the liability arises, you've already granted a4

preexisting security interest, and now it's going to attach to5

those assets, or it has attached now and it's attached.  It's6

perfected, and now it can be enforced.7

So it's not that a letter of credit has no material8

impact on the value of the company because you have to assume9

that that letter of credit might be secured, and if it's10

secured it's the equivalent of secured debt.  You just don't11

know how much and when that amount will be ascertainable, but12

it's not that it has no effect. 13

I mean, I assume that when you look at one of these14

things and you know the purpose for which the letter of credit15

was posted, and then you look at the underlying terms and16

conditions of the letter of credit, you can tell whether it's17

unsecured or not, whether it's a letter of credit that's18

personally guaranteed by the principal, and whether he's going19

to have a call on his net worth, his liquidity, and is that20

going to dry up a source of further working capital21

investments that aren't coming from banks.22

So if you attach all of Mr. Wright's assets, even as23

unsecured judgment creditor, and you didn't have a secured24

letter of credit with a security interest in the assets of the25



PELTZ - CROSS 83

company or in his personal assets, then if you have to enforce1

anything like several millions of dollars, let's say it's $42

million, that might have a material adverse effect on his3

ability to continue to fund operating losses that are beyond4

the bankable amounts available to him. 5

So it may not be very easy to measure because the6

contingent amount is uncertain.  The liability isn't7

uncertain.  You've already exposed yourself to a liability. 8

The only question is when will that amount, if any, be9

determined.10

So under those kinds of circumstances, assuming it's11

a secured letter of credit, and I don't know if you looked at12

the letter of credit documents.  Was it secured or not13

secured?14

THE WITNESS:  It's almost a hundred percent15

guaranteed.  It's a secured letter of credit.  They're rarely16

issued without security. 17

THE COURT:  So it's going to be a charge against the18

assets of the company, and if it's personally guaranteed by19

Mr. Wright, his obligation could be secured by either a lien20

on his shares or pledge of his shares or security interest21

granted in his tangible or other intangible assets, and he had22

several real estate investments that he mentioned. 23

So I don't know whether the bank took a security24

interest in any of those assets to further secure his25
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guarantee.1

Did you look at the documents with respect to Mr.2

Wright's personal guarantee of these letters of credit.  Did3

he have a personal guarantee or not?4

THE WITNESS:  I think he had a personal guarantee on5

the line, and the letter of credit comes out of the line.6

THE COURT:  Okay.  So he personally guaranteed a $407

million line of credit or a $28 million line of credit,8

whatever the number is, and -- but you don't know whether he9

collateralized that personal guarantee by granting a security10

interest in any of his assets --11

THE WITNESS:  To my knowledge he did not.12

THE COURT:  -- tangible or intangible?13

All right.  Is that a common practice with banks14

like LaSalle and Walter Heller?  I mean, those are in your15

backyard up in Chicago.  Do they --16

THE WITNESS:  They're very common.17

THE COURT:  That they'd be secured?18

THE WITNESS:  That the letters of credit would be19

secured --20

THE COURT:  By company assets --21

THE WITNESS:  -- but that the guarantee would not.22

THE COURT:  -- and they'd be personally guaranteed23

by the principal in a privately-held corporation, and the next24

question is is it a common practice that the bank would also25
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insist on taking secondary liens on his residence or is it1

likely to be --2

THE WITNESS:  No.3

THE COURT:  -- just personally guaranteed, no4

security granted in any of his assets?5

THE WITNESS:  That's correct.  That would be the6

normal course of affairs.7

THE COURT:  Okay.  But you checked here with respect8

to Mr. Wright's exposure, and you determined that under the9

documents all he had was an unsecured personal guarantee?10

THE WITNESS:  I believe that to be the case.  I11

can't tell you we did a rigorous investigation of that fact.12

THE COURT:  Okay.  And if his guarantee were called13

directly and it hadn't been called against the company for14

whatever reason, he would have a right of subrogation,15

wouldn't he?16

THE WITNESS:  Well, you --17

THE COURT:  If you pay out the company's claim on18

your personal guarantee you'd have rights of subrogation of19

the bank's interests under its secured letters of credit.  So20

therefore, theoretically you'd be in a position to enforce21

your subrogation rights by in effect an assignment by22

operation of law against the company's assets. 23

So I assume that at some point you have to take into24

consideration whether or not those subrogation rights should25
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be taken into consideration in dealing with the company, and1

we know that All Media in the Third Circuit and other cases2

have held that if you're going to do a fraudulent transfer3

analysis particularly in the context of leveraged buy-outs,4

heavily leveraged transactions, that it's incumbent upon you5

to take into consideration contingent liabilities, and that if6

you do the valuation without taking those into consideration,7

and in effect the contingent assets. 8

If you don't take those contingents into effect,9

then you haven't performed an adequate analysis of the value10

of the leveraged company, and therefore, any opinion written11

by a bankruptcy judge that fails to take those contingencies12

into effect will be subject to reversal and remand.13

Are you familiar with that development in the Third14

Circuit?15

THE WITNESS:  The case I've used on contingent16

liabilities is a Seventh Circuit case called Xonics, X O N I C17

S.18

THE COURT:  You have to -- S O --19

THE WITNESS:  X O N I C S.20

THE COURT:  X O N --21

THE WITNESS:  I C S.22

THE COURT:  And that's in the Seventh Circuit?23

THE WITNESS:  Yes.  And it's a, you know, contingent24

liability and a fraudulent --25
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MR. EARLY:  Mr. Peltz, you might need to get closer1

to the microphone.2

THE WITNESS:  I keep forgetting.3

THE COURT:  All right.  It's a Seventh Circuit4

opinion.  Do you know about when it was decided?5

THE WITNESS:  It's old.  It's late '80's to early6

'90's. 7

THE COURT:  Okay.  All right.  And it's frequently8

cited in the literature in Chicago?9

THE WITNESS:  Yes.10

THE COURT:  For contingent liabilities, but is that11

in the context of an involuntary petition or is it in the12

context of fraudulent transfer analysis?13

THE WITNESS:  Fraudulent transfer.  I believe it was14

a fraudulent transfer case.15

THE COURT:  Okay.  And what do you think that case16

stands for?17

THE WITNESS:  Well, that talks about how you account18

for contingent liabilities, and you know, essentially the19

ruling in that case was you take the probability of the20

contingent liability being called times the amount of the21

liability.22

THE COURT:  Okay.  And did it talk about putting23

values on contingent assets?  That's a kind of strange24

concept.  What does it --25
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THE WITNESS:  Yes.  I've never seen that one.1

THE COURT:  Well, but the Third Circuit about --2

THE WITNESS:  Well, intangible assets.  I mean --3

THE COURT:  Yes.  They talked about intangible4

assets --5

THE WITNESS:  Sure.6

THE COURT:  -- including synergies.7

THE WITNESS:  You'd always do that.  I mean, you'd8

always consider that, absolutely.9

THE COURT:  Okay.  So where in your analysis did you10

calculate the contingent liabilities or the contingent assets11

as adjustments to your valuation?12

THE WITNESS:  The --13

THE COURT:  At least as to respect to the letters of14

credit.  That's a $9 million swing.15

THE WITNESS:  But two points.  I subtract16

outstanding liabilities.  I did not subtract from the entity17

value any reserve for the letters of credit, but once again,18

those letters of credit are not liabilities unless they're19

called, and they weren't called and --20

THE COURT:  But you already knew --21

THE WITNESS:  -- they were collateralized.22

THE COURT:  -- they were contingent liabilities, and23

the Seventh Circuit says you have to take into consideration24

in valuation in a fraudulent transfer case contingent25
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liabilities.1

This is a contingent liability.  Why didn't you take2

into account?  Why did you justify excluding it on the theory3

that it wasn't an actual or realized or recognized liability?4

THE WITNESS:  Because in --5

THE COURT:  I mean, if the Seventh Circuit tells you6

to take it into consideration and you didn't take it into7

consideration, then you're not following the law of your own8

circuit.9

Now, whether the Second Circuit would adopt analysis10

is another issue, or whether we're going to deal with this11

under Delaware law what the bankruptcy courts in Delaware or12

in the Third Circuit would hold, and we have a much discussed13

precedent in the Third Circuit, and I thought it was In Re: 14

All Media, in which the Third Circuit excoriated bankruptcy15

judges for not taking into consideration in fraudulent16

transfer litigation and contingent assets and contingent17

liabilities. 18

So it stands for the proposition that would readily19

be embraced by the Seventh Circuit, but if you're going to do20

a proper and sophisticated and comprehensive analysis, you21

have to take these into consideration.  If you don't, you're22

analysis is flawed, and it's sufficient error to be23

reversible.24

THE WITNESS:  And I agree with you, Judge.  Here,25
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even if the Court were to adopt Mr. Cimasi's value of $211

million --2

THE COURT:  No.  I'm not talking about Cimasi.  I'm3

talking about you.4

THE WITNESS:  Well, let me finish, please.5

THE COURT:  And why you didn't take into6

consideration the contingent liability --7

THE WITNESS:  Because --8

THE COURT:  -- as part of the price or this hundred9

percent block of shares.10

THE WITNESS:  Because there's no evidence that the11

letters of credit were going to be called, they were imminent12

as to their being called, and there was no evidence that13

contingent liability would arise or that there were such14

extreme problems that all their liabilities would mature at15

once.16

BY MR. STRUB: 17

Q. But Mr. Peltz, you did no analysis of the letters of18

credit, did you?  Did you ever even look at them?19

A. Look at the letters of credit?  No.20

Q. Did you even read the deposition testimony from Ms. Dean,21

who was the LaSalle representative who was deposed?  Did you22

read her testimony about the letters of credit?23

A. No.24

Q. So you have no way of knowing at all whether these25
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letters of credit were outstanding, whether these letters of1

credit were going to be called.  You're saying there's no2

evidence --3

A. Excuse me.4

Q. -- but you did no analysis of this issue, did you?5

A. That's not correct, counsel.  The fact that the letters6

of credit existed means that they were outstanding.  The fact7

that they -- if they were called they would be in the8

liabilities.  It's a simple, straightforward fact that a9

letter of credit that's called would be on the balance sheet10

as a liability, period.11

So I have complete knowledge of what was occurring there12

without reading the letters of credit.  That's simply13

inaccurate.14

Q. All you're saying though is that you just looked at the15

balance sheet?16

A. I looked at all the documents listed in my report.17

THE COURT:  Okay.  But as the question, Mr. Peltz,18

you needn't be defensive about it, is did you do any empirical19

analysis based on any sources beyond the documents to20

determine the degree of probability, the percentage of21

probability that the letters of credit would be called?  So if22

you're going to try to determine the nature of the contingency23

liability, then you need to talk about the probability of24

their being called.25
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If you didn't do an investigation of the probability1

of their being called, so I don't know how you can so2

confidently say you had complete knowledge with respect to the3

liability aspects of the letter of credit.4

THE WITNESS:  Again, Judge, this is a very, very5

simple issue, which should not be made more complicated than6

exists.  They had letters of credit, which means a letter of7

credit is not a liability.  It's an outstanding promise to pay8

pursuant to an event --9

THE COURT:  You already said --10

THE WITNESS:  -- that could be an event -- it could11

be an event of delivery or a default, but it's an outstanding12

letter of credit.  I did --13

THE COURT:  But it's a --14

THE WITNESS:  -- an analysis and --15

THE COURT:  Wait a minute.  Mr. Peltz, you said --16

THE WITNESS:  -- valuation assuming the company was17

a going concern, and there's never been a suggestion in this18

Court or anything I've read that Addus was anything but a19

going concern. 20

There is absolutely no reason to conclude that those21

letters of credit were in imminent danger of being suddenly22

closed.  There's absolutely not a shred of credible evidence -23

-24

THE COURT:  Well, the question is --25
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THE WITNESS:  -- that's been presented.1

THE COURT:  -- did you go look for it?  Did you make2

a determination of the contingency?3

THE WITNESS:  I did.  I read the totality of4

documents.5

THE COURT:  Okay.  The question is if you read the6

documents, do those documents, the letters of credits, any7

collateral agreements connected to them, does that allow you8

to go to the step of measuring the degree of probability that9

those letters will be called?  And you don't have to be -- you10

can have letters of credit called even if you are a going11

concern company.12

THE WITNESS:  But you wouldn't add them to your13

balance sheet in assessing solvency, which is where we started14

unless you thought it was no longer a going concern, and all15

contingent -- you know, if it wasn't a going concern, it was a16

failing entity, one presumes --17

THE COURT:  I thought we were talking about18

valuation, not about going concerns.19

THE WITNESS:  But going concern factors into20

valuation.21

THE COURT:  Okay.22

BY MR. STRUB: 23

Q. Mr. Peltz, did you review Mr. Wright's 2002 letter in24

which he said to the banks that if they called the loan that25
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Addus would go bankrupt?1

A. I just don't -- I don't know if I saw that particular2

letter or not.  I don't recall.3

Q. Okay.  If Mr. Wright had made that statement, would that4

effect your opinion as to whether the letters -- whether there5

was a possibility that the letters of credit could be called?6

A. No.7

Q. All right.  Well, let's just go back to this price8

component then.  So what we're talking about then is, again,9

if the Court were to disagree with you, with your conclusion10

that you shouldn't add the debt into the price, okay --11

A. If the Court were to decide you should add the debt?12

Q. That's correct.  Okay.  We're talking about a price level13

of somewhere between 107 if you do not include the letters of14

credit, and 116 if you do?15

A. That's correct.16

Q. Now, in that case, whether the price is 107 or 116, given17

your indication of value of somewhere around 77, the Black18

Shoals methodology would not work, would it?19

A. It would.20

Q. It would not.21

A. It would.22

Q. Are you saying it would?23

A. Yes, because you'd increase the equity value by the24

amount of the debt.25
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Q. Okay.  And what would you -- what would the conclusion be1

for Black Shoals if you ran it under that assumption?2

A. You would use an equity value increased by the amount of3

the debt, and you would use a value of the transaction by an4

amount increased by the debt.5

Q. Did you --6

A. So you would probably reach the same conclusion.7

Q. You'd reach the same conclusion even if the exercise8

price is somewhere around 30 -- $50 million higher than the9

strike price?10

A. No.  You'd be adding back the debt in both cases.11

Q. All right.  So in other words, you're saying that in your12

view price is the same thing as value?13

A. No.  I'm saying I used -- well, no.  That's not what I'm14

saying.15

Q. All right.  Let me just ask a hypothetical here.  Let's16

say you're selling me your car, and to buy the car I have to17

pay you $10,000, okay, and in addition to that I have to pay18

off the $10,000 balance on your car loan.  What's the price19

that I'm paying you for your car?20

A. $10,000.21

Q. Okay.  So even though I have to pay $20,000 in22

consideration --23

A. Oh, you're saying incrementally pay off the debt?24

Q. No, Mr. Peltz.  It's a simple question.25
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A. Maybe I misunderstood your simple question.1

THE COURT:  Look, I heard the question.  I heard the2

answer.  He said the if the question is how much am I paying3

to you, and I have to pay you $10,000, and then pay off4

another $10,000, I'm still paying you $10,000.  It might be a5

$20,000 benefit realized by you.  You get $10,000 in cash, and6

your exculpated, or the $10,000 lien amount is satisfied.7

So you might have only $10,000 in cash on hand, but8

if you did it on a balance sheet, your balance sheet would be9

improved by 20, cash plus relief from liability.10

THE WITNESS:  That's correct.11

Q. And the price would be 20 as well, wouldn't it?12

A. The price would be 20 as well.13

Q. The answer would be the same if I were to refinance the14

car by taking out a loan, wouldn't it?  The price would still15

be 20, however, I paid off that balance, the price is still16

$20,000?17

A. That's correct.18

Q. But you're saying that in this case even though Med had19

to pay over $30 million in repayment of Addus loans, that the20

price doesn't go up, right?  Just yes or no.  The price21

doesn't go up.22

A. Can I hear the question again, please?23

Q. What you're saying is that unlike my car hypothetical, in24

the case of the acquisition of Addus, when Med had to repay25
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Addus's loans, it's your testimony that the price doesn't go1

up, right?2

A. It's correct.  That's correct.  It's not an apples to3

apples comparison.4

(Pause in proceedings)5

Q. All right.  You would agree that Mr. Wright is in a6

better position to know the purchase price than you are?7

A. I don't necessarily agree with that, no.8

Q. Okay.  So did you -- you didn't participate in the9

transaction, did you?10

A. I did not.11

Q. And it wasn't your money that was at stake in this12

transaction, was it?13

A. Of course no.14

Q. But it's still your testimony that you would be better15

situated to say what the price was than Mr. Wright?16

A. I think the facts regarding the price are clear.  I don't17

know why he would be in a better position than I at this point18

in time.19

Q. Okay.  Now going to the modification, you testified this20

purchase price under the modification, you've got a structure21

in which there's two groups of notes, 40 million and 22.522

million, and the stock consideration completely disappears. 23

Do you see what I'm saying?24

A. I don't understand what you're saying, but I heard you.25
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Q. Okay.  As of January 8, part of the price is the 201

million shares of Med stock, right?2

A. Yes.3

Q. All right.  As of January 24, it's your testimony that4

the 20 million shares are no longer part of the price of Med5

stock -- I mean part of the price of the Addus stock, right?6

A. Well, it was a note payable in cash or stock.7

Q. But your testimony, I assume what you're saying is that8

the 40 million replaces the 20 million shares of stock?9

A. Well, essentially that's correct.10

Q. Okay.  Now again, wouldn't Mr. Wright be in a better11

position to understand the deal terms than you would be?12

A. At this point, I don't know why he would be.13

MS. MURCH:  Judge, objection.  This question's been14

asked and answered.15

THE COURT:  I agree.  Your objection's sustained.16

Q. Did you do anything more than look at the documents on17

the modification to draw your conclusion?18

A. I read all the deposition testimony and looked at a large19

number of documents.20

Q. Was this --21

THE COURT:  And I assume one of the relevant22

considerations in his analysis that he's disinterested. 23

That's supposed to be the standard.  He's impartial.  His24

analysis shouldn't be effected by Mr. Wright's passions or Mr.25
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Wright's conceptions.  He's arriving at it presumably1

independently.  He's read Mr. Wright's testimony, but he's2

reaching a number based upon his review of the transactional3

documents, and if Mr. Wright put a different price on it, it4

might be because he has a different schedule of preferences.5

He might have put a value on this given his6

opportunity, as he said on repeated occasions, to reshape7

these integrated company, that he was going to -- that it was8

very important for him to play a management role and have his9

people play a management role for some transition period in10

order to make sure that the stock he was getting would11

continue to rise in value.12

I don't know that Mr. Pelt made the same kinds of13

determinations.  He didn't have the same perspectives, and14

maybe he ignored entirely the kind of positive weight that Mr.15

Wright seemed to be putting on the value of this deal to him16

personally because he kept talking about shares trading at 4,17

5, $10.  He kept talking about when the shares were traded in18

the past, and we kept pointing out that the shares were19

trading at 1.87.  He indicated well, that was true, but once20

the companies were merged, the shares would necessarily21

improve in value, and look at how much they improved when the22

initial announcement was made by Med D that it was acquiring23

Addus, and once his management team had an opportunity to24

improve TLC's performances and Med D's performance through his25
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experienced management personnel, then he assumed, based upon1

that degree of participation and cooperation that the value of2

the shares would go up fairly substantially, and that may in3

that case be a difference between price and value, and then we4

have his side letter that indicates that this really isn't a5

note to be paid in cash.  It's going to be treated not as an6

option, but as an election at the time the transaction's being7

entered into as his ability or the commitment of Med D to give8

him another $40 million in shares, and so while the cash price9

kept dropping, the equity price kept increasing on the equity10

value and sometimes was a confusing differences, but he11

thought he was basically betting his future. 12

He was betting that the disposition of these shares13

of his would result in a substantial increase in his net worth14

because due to his management expertise and due to the15

combined market forces and what he continued to see as the16

synergies between these companies or among these companies, he17

was going to end up with shares that might have doubled,18

tripled, or quadrupled in value, and he found out later on19

that he made the wrong bet, that the shares didn't increase in20

value, but at that point it was moot because he never got the21

shares.22

So Mr. Strub, I'm trying to understand where this is23

going.  I mean, Mr. Wright's deposition testimony, his24

testimony in open court reflects all kinds of assumptions on25
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Mr. Wright's part about what this deal was worth, and he was1

also trying to testify about what Mr. Magliochetti thought2

this deal was worth because they were both discussing whether3

or not by increasing the reserves in an amount greater than4

Mr. Wright thought was appropriate, it was designed to avoid5

any adverse effect on any post-closing adjustments that would6

reduce the value of the shares.7

MR. STRUB:  Judge, my only point was that, and the8

record will speak for itself, but it's my recollection of Mr.9

Wright's testimony that the purchase price component I don't10

believe Mr. Wright testified that the $40 million in11

promissory notes replaced the $20 million in stock.  That is,12

I don't believe he testified that you -- that the notes wiped13

out the stock obligations. 14

That's my only point, but the record will speak for15

itself.16

THE COURT:  Right.  I thought it --17

MR. EARLY:  And Judge, the only part --18

THE COURT:  I thought it was added.19

MR. EARLY:  -- of that statement I agree with is the20

record will reflect what Mr. Wright's testimony was.21

THE COURT:  If I thought this record would speak for22

itself, I would have the wisdom of Solomon and the oracular23

capacities of the priestess at the Oracle of Delphi.  This24

record hardly speaks for itself. 25
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I have to sift through all kinds of conflicting1

assessments, statements, records, interpretations,2

implications, but I'll accept this nebulous proposition that3

the record will speak for itself, but having been monitoring4

the generation of this record, I can tell you it does not5

speak for itself.6

Yes, it will give me an opportunity to go back and7

read the testimony of Mr. Wright, and if I mistakenly recall8

his testimony, then a detailed review of the transcript will9

correct that misrecollection.  That's all that I think I can10

get from the transcripts, but then I need to sift it through.11

So let's go on.  Let's not get caught up in12

metaphors.13

BY MR. STRUB: 14

Q. Mr. Peltz, in your calculation of the price, you excluded15

the claw-back rights from consideration in the value of the16

shares, correct?17

A. Did not include.  That's correct.18

Q. You also did not include the guaranteed minimum share19

prices in your calculation of the price when you were20

determining the price component of the Med stock, right?21

A. That to me is a claw-back.22

Q. Okay.  You testified earlier that -- you were talking23

about your -- this -- this testimony concerning the negotiated24

price being the appropriate price to use, right?  I mean, that25
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generally is your testimony?1

A. That it was arm's length.2

Q. Okay.3

A. Yes.4

Q. Now, you were provided and saw Med's 10-K's and Med's 10-5

Q's, correct?6

A. I think we pulled them.  I don't know if -- I don't7

remember if they were provided or I pulled them, but I saw8

some, yes.9

Q. But you did see the 10-K's and 10-Q's, correct?10

A. Yes.11

Q. And we've talked about this a little bit, but you were12

aware that in connection with those transactions, Med wrote13

off a substantial amount of good will --14

A. Yes.15

Q. -- in connection with failed acquisitions?16

A. Yes.17

Q. And the impact of this write-offs created skepticism in18

your mind prior to performing your estimation of value as to19

whether Med overpaid, correct?20

A. Sure.  It would have created some skepticism.21

Q. But beyond creating skepticism in your mind, it did not22

have any impact on your final opinion, correct?23

A. I would agree with that, yes.24

Q. Now, one of the things -- we've seen Exhibit 218.25
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A. Do you want me to get it?1

THE COURT:  Mr. Strub, you have 17 minutes to wrap2

this up.3

MR. STRUB:  I will wrap it up in that time, Judge.4

THE COURT:  Okay.5

Q. One of the things we looked at, and this is referencing6

Exhibit 218.  I don't think you'll need to look at it, but7

there was a --8

A. What is Exhibit 218?9

Q. It's the Merger Stat summary.  It's going to be binder10

nine of nine.11

Let me just ask you this, Mr. Peltz.  You're aware that12

Med paid a $185.7 million premium over book value in13

connection with the acquisition of TLC?14

A. I remember it was a big premium over book value.15

Q. Okay.16

A. I don't remember the exact number.17

Q. And there was no other health company -- there was no18

other company in health services that had a premium anywhere19

close to that number during 2001 as reported in Merger Stat,20

was there?21

A. I recall that being the case, yes.22

Q. Okay.  Now, when you calculated the control premium that23

-- we talked about the control premium that you used in your24

guideline company approach.25
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A. Yes.1

Q. You included the TLC acquisition as part of that2

calculation, correct?3

A. The control premium is a computation done by Merger Stat4

I believe.  I don't recall whether it was in there or not.  It5

very well could have been.  Probably was.6

Q. The TLC acquisition was approximately the same time as7

the Addus acquisition.  Is that true?8

A. The TLC acquisition, yes, was around the same.9

Q. Okay.  And again --10

THE COURT:  I'm sorry.  I didn't hear the answer,11

Mr. Peltz.12

THE WITNESS:  Yes.  It was around the same time.13

THE COURT:  And what was the acquisition price for14

TLC that you're relying upon?15

THE WITNESS:  89.52 million.16

THE COURT:  89 what?17

THE WITNESS:  .52 million.18

THE COURT:  Okay.  And did you take into19

consideration any sign-up bonuses or any employment agreements20

or any non-consultation -- non-competition agreements between21

Med and the TLC principals?22

THE WITNESS:  This is the only purchase -- the23

Merger Stat data is only for the purchase of the stock, so it24

doesn't add in anything that would have been outside.25
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THE COURT:  Okay.  But you know from your own1

experience that in business strategies the cost of an2

acquisition to a company may be allocated between assets and3

payments directly or indirectly to management, and some --4

often it's tax driven. 5

So it may be to the benefit of the principals to6

negotiate very substantial side payments to them as part of7

the acquisition cost, and it's still money out of the treasury8

of the acquiring company, and if you had a chance to look at9

the public records, including the records of this Court on10

TLC, you'll come to recognize that if the 89.52 million11

excluded the millions of dollars paid to Dale Clift, David12

Savitsky, and Steven Savitsky for sign-up bonuses, non-13

competition agreements and the like, which was the subject of14

extensive litigation in this Court, ultimately settled, would15

that -- would that effect your determination of the true16

acquisition price?17

It seems to me you have a nominal acquisition price18

as in a number, but that doesn't bear -- it doesn't properly19

reflect the true cost of the acquisition to Med D, and one of20

the things that was alluded to in Mr. Wright's testimony was21

that he was reasonably satisfied that Mr. Heaney and others22

would be employed under comparable contracts -- employment23

contracts and option plans by Med D, and he was hoping to24

negotiate some kind of management agreement, compensation25
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agreement for himself because he realized what the Savitsky's1

got, and he thought his company was equally valuable to the2

Savitsky's, and he was very frustrated that Magliochetti3

wouldn't commit to a number for him. 4

Magliochetti kept putting off the negotiations of5

his management or consulting or employment agreement, and in6

the e-mails he kept pressing for more -- you know, "Where do I7

stand vis a vis this?"8

So I assume if you're going to get substantial9

compensation that has to be paid out by Med D that has a value10

above your market value for your operating skills, then that's11

part of the acquisition price.12

So the TLC price, if you're looking at Merger Stat,13

if Merger Stat didn't take into consideration all of these14

side deals then I don't thin it properly reflects the actual15

acquisition price, and if there was supposed to be all these16

side deals contemporaneously with or immediately following the17

acquisition of the shares, then to exclude those18

considerations would be to exclude an actual cost to Med D19

that it would have to present to its shareholders.20

What was it $9 million -- 9 to $11 million that were21

paid out to the Savitsky's and TLC under all kinds of guises?22

 And from the lenders' standpoint and from the creditors'23

standpoint those were real dollars that came out of the24

treasury, and so they had to be raised from somewhere. 25
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So if comparable payments were part of Mr. Wright's1

anticipation and part of Mr. Magliochetti's anticipation,2

maybe the formal documents themselves didn't truly reflect the3

actual acquisition price as a drain on the working capital of4

Med D or upon the drain of its investment capital it was going5

to have to raise.6

THE WITNESS:  I would agree with you generally that7

to the extent there were extraordinary payments to principals8

not included in the purchase price that's reported, the9

analyst or valuation person would consider adding that. 10

That being said, it becomes a question of whether11

you'd know it or not at the time you were attempting to gather12

the information, whether it be available from Merger Stat, et13

cetera, which is one -- frankly, one of the challenges of14

dealing with -- of dealing with private transactions versus15

public companies.16

The only other comment I'd make is I'd not seen any17

agreement between Mr. Wright and Med Diversified, and you18

know, his -- I personally didn't hear his testimony and19

expectations, but the assumption in the publicly-traded20

company which you hope holds true is that you can pay a market21

value compensation to the officer or employee.  That's the way22

it's supposed to work, and that's the representation you're23

making to the public.24

Now, what happens in -- what would have happened, I25
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couldn't tell you.1

THE COURT:  Well, I'm just simply saying when you2

look at Merger Stat, and it's true that we know all this in3

hindsight, but there were some simultaneous documents executed4

that would have been reviewed.  If they could be secured by5

Merger Stat and had they read them and properly weighted them,6

it would have increased the acquisition price, the actual7

dollars out of pocket substantially, about 89 million point 5.8

So the acquisition price was probably in excess of9

$100 million, and then I don't know about letters of credit10

and other assumptions of liabilities.  We've been struggling11

in this case to try to determine what was the acquisition12

price so the professionals can determine what kind of success13

they reached in restructuring this company to produce a sale,14

and the Med D folks and the TLC folks continued to stress that15

Magliochetti was brilliant in his acquisition strategy of TLC16

because within a few years the company sold for in excess of17

168 million even after you make certain kinds of adjustments.18

So the Magliochetti advocates were saying, "This19

guy's a genius in doing acquisitions."  So if he really knew20

how to leverage his assets in TLC and TLC within two years21

provided this great recovery for the estate, you can argue22

with the same kind of intelligence and sophistication and23

discernment that was occurring in Mr. Magliochetti's office at24

the same time would have been reflected in Addus, but he would25
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be understating the true costs.1

So if you're trying to determine what the real2

acquisition price is, you got to go beyond the corporate3

documents, and you have to look at all the side deals, and as4

you said, they weren't -- you didn't see any documents on any5

side deals.  All right.6

But if there were side deals, remember, a lot of7

documentation never got supplied.  I mean, that's the major8

difficulty here in determining the validity of the first9

amendment and its comprehensiveness, and whether it was10

properly authorized at the time by the board, not after the11

fact, after litigation was begun.12

So it's awfully hard to determine what the13

acquisition price was in light of the failure to deliver the14

documents so that you could review them.  I don't know what15

the significance of the stock registration agreement was and16

other collateral agreements.  All I know is that they were17

never signed.  In fact, the first amendment was never signed.18

So if you're trying to do -- if you're trying to19

value the company as of the date of the option agreement, the20

first amendment, the first amendment extension, option21

agreement, whatever you call it, and you don't have the22

documents, then I understand that you don't have the data.  It23

doesn't mean that the value you put to it is the one that is24

the real value.  It's just that you're making a valuation25
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based upon very incomplete information because the documents1

that you would have to review were never generated and signed.2

 They were generated, but why would you be reviewing unsigned3

documents and giving them any weight?4

Did you give weight to unsigned documents in draft5

form?6

THE WITNESS:  I mean, it's facts and circumstances.7

THE COURT:  No, but when you look --8

THE WITNESS:  But generally, no.9

THE COURT:  When you looked at these facts and10

circumstances, you didn't take into account any of those11

matters, and maybe Mr. Strub's calculations don't take it into12

value either. 13

So it may well be the case that we're talking about14

how much you would have to pay for a company valued at 75 to15

$77.5 million, and it could be substantially north, much16

greater than $100 million, even greater than 113 to $1517

million, so that the actual liabilities being incurred, which18

had to be satisfied in multiple ways, was as Mr. Strub19

indicated, perhaps as much as $50 million -- $50 million20

greater than the value of these shares, and that no rational21

businessman would enter into agreement, never mind exercising,22

Would enter into agreement where the spread was so great and23

pay $7 1/2 million for it.24

So if the differential in the real acquisition price25
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was, for purposes of argument $50 million, then it would be1

appear to be irrational, exercise of poor judgment to pay $72

1/2 million for that option right, which no one in his right3

mind would exercise within that foreseeable period because the4

spread was so great, or if you're willing to gamble, it would5

be a much lower option price.6

I mean how much -- how much are you going to spend7

for a lottery ticket, $7 1/2 million to buy $135 million8

company?  So how do you make those determinations because9

that's really key to your testimony about the value of the10

options.11

If it's implausible they would ever be exercised,12

even assuming Med D were solvent, then the value of the option13

is zero or a nominal amount, not $7 1/2 million of actual14

bucks.  Isn't that -- I mean, that's really the question on15

the floor.16

THE WITNESS:  I would not necessarily -- if the way17

I look at it --18

THE COURT:  All right.  That's what I want to hear,19

the way you look at it.20

THE WITNESS:  -- is if the underlying --21

THE COURT:  Forget my characterization.22

THE WITNESS:  Yes.  If the underlying value of Addus23

was equal to the purchase price, entering into the option24

would be reasonably equivalent value if there wasn't -- you25
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know, outside of the issue of whether there was any1

possibility of closing on the deal because of what was going2

on with Med Diversified, there's reasonably equivalent value3

in entering into that option at that price for that period of4

time because the values are there.5

THE COURT:  What value, the 75 million?6

THE WITNESS:  The value of -- assume -- on the7

assumption, for the sake of argument, that you a hundred8

percent agree with my conclusions of value, if you --9

THE COURT:  Okay.  The value is 77.5.10

THE WITNESS:  or 79.5 or whichever --11

THE COURT:  Whatever.  Under $80 million.12

THE WITNESS:  Yes. 13

THE COURT:  And that --14

THE WITNESS:  Entering into a six and a half month15

option --16

THE COURT:  Yes.17

THE WITNESS:  -- is worth $7 1/2 million.18

THE COURT:  If you have to --19

MR. STRUB:  If the value and the price --20

THE COURT:  If the price --21

MR. STRUB:  -- are both at that --22

THE COURT:  If the price has such a substantial23

variance from the value of the company, if you have to pay24

$125 million for an $80 million company, you think that's --25
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and you're going to have six and a half months to watch the1

company grow or not grow you would pay up front $7.5 million?2

THE WITNESS:  And I testified in my deposition that3

Black Shoals doesn't work if you have a disconnect between --4

THE COURT:  I'm not talking about Black Shoals. 5

Let's assume you use another --6

THE WITNESS:  No, but let me just --7

THE COURT:  -- technique other than Black Shoals. 8

You said you used techniques other than Black Shoals.  So9

we're getting down to the issue here in this case is how much10

would a rational investor pay for the right to acquire this11

company at its true acquisition price over the six and a half12

month period, and forgetting Black Shoals, using any other13

rational strategy, rational decision tree, how can you14

conclude with any degree of confidence that it would be15

rational for someone to put up $7 1/2 million on if come that16

the company would move from $80 million to $125 million? 17

That's a -- why -- why would you put up $7.5 million on the18

assumption that the company would increase in value by $4519

million in six and a half months, given the fact that the20

revenues, with your measures, was $250 million or $23021

million, and looking at your net cash flow from operations? 22

Why would it be a rational decision under any standard of23

valuation that you as a professional in the bankruptcy area24

with expertise in valuations and in forensic accounting issues25
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generally, why is it rational, i.e., why would -- what is the1

nature of the reasonably equivalent value that one would2

receive paying $7 1/2 million to acquire a company that had a3

value max of $80 million where the acquisition price was at4

least $40 million more?5

So where in the literature, where in your own6

experience would someone pay $7 1/2 million on the if come7

that the company has to increase in value in the six and a8

half month period by over $40 million, when $40 million would9

be what, at least a 20 increase in the value of the company10

within six months in a time of restrictive and adverse11

reimbursement formulas?12

THE WITNESS:  You wouldn't.13

THE COURT:  Okay.14

THE WITNESS:  The answer is you wouldn't.15

THE COURT:  Okay. 16

THE WITNESS:  And you know, whether it was Black17

Shoals or another formula --18

THE COURT:  I agree.  It doesn't have to be Black19

Shoals.20

THE WITNESS:  Yes.  Well, if it's a non-dividend21

paying stock, option valuation methodology, Black Shoals is22

just a faster way to come to the same answer.23

THE COURT:  Okay.24

THE WITNESS:  They don't vary.25
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THE COURT:  All right.  But assuming that I simply1

rely upon your expertise, your considerable and detailed2

familiarity with reasonably equivalent value concepts as3

applied to transfers or property of the estate, you don't need4

Black Shoals to reach that, and then I assume that you'd then5

be able to demonstrate what are the standard -- standardized6

techniques for determining reasonably equivalent value when7

you have an opportunity presented to you to pay $7 1/2 million8

to acquire a company worth less than $80 million on the9

assumption that a rational investor would only pay that if10

there was a high probability?  I mean, I don't even know what11

the probability analysis would be, but the company would rise12

in value by more than 20 percent within six and a half months,13

and you say no one will do that.  Well, if no one would do14

that, then where's the reasonably equivalent value?15

THE WITNESS:  Even Black Shoals would come to that -16

- Black Shoals comes to that conclusion.17

Okay.  But forget Black Shoals.  On any other theory18

you'd come to the same conclusion, right?19

THE WITNESS:  Even on just common sense you would.20

THE COURT:  Okay.  All right.21

THE WITNESS:  That's correct.22

THE COURT:  But it's the common sense of an23

experienced professional who's regularly participated for the24

past 20 years in doing avoidance analysis in fraudulent25
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transfer cases and business cases, and you're saying, "Hey, if1

there's one thing that I know, it's how to do fraudulent2

transfer analysis either with respect to inadequate working3

capital, something that would be rendered in -- unable to pay4

its creditors going forward, or I know how to determine5

reasonably equivalent value for transfers for property of the6

estate.  I do it day in and day out, and I've done it hundreds7

of times, both for private clients and in court.  Any person8

who does the kind of work I do has to develop that expertise,9

or that person doesn't have any market value.  No one's going10

to pay him substantial fees to do a report unless he has a11

demonstrable capacity for doing reasonably equivalent value12

determinations," and I'm assuming -- I mean, I'm willing to13

credit you with that expertise.14

You say you apply that expertise, and if these are15

the numbers, it wouldn't be rational, so there's no reasonably16

equivalent value at 7 1/2 million, which is the dispositive17

issue in this case.18

All right, Mr. Peltz.  Thank you for your candor.  I19

understand there are a whole bunch of assumptions built into20

that.21

THE WITNESS:  Of course.22

THE COURT:  Go ahead, Mr. Strub.  It's now 5 past23

12:00, although I ran the clock on you.24

MR. STRUB:  It's not going to take me much longer,25
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Judge.1

THE COURT:  Okay.  Fine.2

BY MR. STRUB: 3

Q. Mr. Peltz, you talked about Addus being a company, based4

on your belief that Addus was a median company.  Did you, as5

part of your analysis, analyze the working capital ratios for6

Addus as compared to other guideline companies?7

A. Yes.8

Q. Where is that reflected in your report?9

A. It's in my workpapers.  It's not in my report.10

THE COURT:  What's in his workpapers?11

MR. STRUB:  The operating -- the working capital12

margins, working capital ratios for Addus and the other13

companies.14

THE COURT:  Okay.15

Q. And your working -- your workpapers would show that the16

ratios for Addus were far below the industry norm.  Is that17

correct? 18

A. No.19

Q. What was the ratio for Addus?20

A. Off the top of my head it was like -- I'd have to look,21

although it's in --22

THE COURT:  No.  It's not off the top of your head.23

 You calculated that.24

A. It was above 1, like 1.4, 1.3, or -- and RMA -- it's in25
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Mr. Cimasi's report it was 3.8.1

Q. Okay.  So essentially what you're saying is your numbers2

are the same as in Mr. Cimasi's benchmarking analysis, which3

is in schedule 3?4

A. Well, not all the same, but he uses RMA and I use R --5

you know, at some points I used RMA as well as guideline6

companies, so there's some numbers that are the same.7

Q. Did you take into consideration at all in your conclusion8

that Addus was a median company that had previously defaulted9

on its loan covenants to its lenders?10

A. I utilized ratio analysis.  I mean, I was aware of it11

when I did my analysis.12

Q. Did you take into consideration that Addus's -- that13

Addus was stretching out its creditors in 2001 as compared to14

2000?15

A. I was aware of it when I did my analysis.16

Q. It didn't effect your conclusion that Addus was a guide -17

- was a median company?18

A. I haven't changed my conclusion.19

Q. Did you analyze whether the companies to which you were20

comparing Addus were stretching out their creditors?21

A. Stretching out their creditors?  Not on a case by case22

basis, no.23

THE COURT:  Well, you either did on a case by case24

analysis or you didn't do --25
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THE WITNESS:  Well --1

THE COURT:  -- it at all.2

THE WITNESS:  -- there were, as an example, in the3

guideline companies, some of them had negative working4

capital.5

THE COURT:  Okay.6

THE WITNESS:  And to the extent they had negative7

working capital, arguably they'd be in worse shape than Addus,8

but I then didn't go -- well, how could I have gone and done9

an analysis of their trade?  You know, that data's not10

available.11

Q. Well, it would be, wouldn't it?  Wouldn't it be in held12

revenue on the -- in the financial statements?  Couldn't you13

look at the difference between the amount of held revenue for14

the guideline companies, just as we saw with Addus to show15

that their -- they were stretching out their trade creditors16

more than they were in previous periods?  You could have done17

that, couldn't you?18

THE COURT:  Mr. Strub, I'm missing the category that19

you're using.20

THE WITNESS:  You're --21

THE COURT:  Wouldn't it be reflected in what22

category?23

MR. STRUB:  In the financial statements for the24

public companies to which he was comparing Addus.25
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THE COURT:  Yes.1

THE WITNESS:  Under held revenue.  No.  That2

wouldn't be where to look.3

Q. Okay.  Just so our terminology is correct, what is the4

category where it would appear on the financial statements?5

A. There's any number of categories it could appear, such as6

accounts payable or accrued expenses.7

Q. Increase in accounts payable, right?8

A. No.  Not necessarily.  They --9

Q. Okay.  I'm sorry.10

A. You could stretch your creditors and decrease your11

payables.  It's how fast you pay them, not how much you owe12

them.13

Q. Okay.  Mr. Peltz, we saw in Addus's financial statements14

that the increase in checks issued against future deposits15

went from 331,000 in 2000 to 2.9 million in 2001.  Do you16

remember that?17

A. Yes.18

Q. Okay.  And that indicates that Addus is not paying its19

creditors in the same timely fashion it was doing in 2000. 20

Isn't that correct?21

A. No.22

Q. That increases -- that indicates that Addus is issuing23

checks and not using them to pay the creditors, right?24

A. No.  Not necessarily.25
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Q. All right.  Mr. Peltz, what does that number indicate?1

A. It could indicate checks that they have issued and2

released in excess of funds they have on deposit.  So they3

could be paying their creditors and playing the float on the4

bank.5

Q. Did you look at that issue with respect to any of the6

guideline companies?7

THE COURT:  Just slow down.  Could be paying the8

creditors by issuing checks drawn on insufficient funds, and9

that's called, "playing the float?"10

THE WITNESS:  In common parlance, yes.11

THE COURT:  Well, doesn't it go beyond the common12

parlance when it's a rather significant monetary amount.  I13

mean, if you issue checks beyond your present capacity during14

let's say a ten-day period between the issuance and the time15

it hits your accounts, from the time that those checks are16

finally paid by your bank, then it's not simply a matter of17

playing the float.  You may have simply overdrafted your18

account and the bank may not give you any overdraft19

protection, may not increase your line, and then you fail in20

your solvency tests in terms of liquidity.21

So if you play this game of playing the float too22

aggressively, it can blow up in your face, and there are all23

kinds of companies in your own experience that thought they24

were just playing the float to get a few additional points and25
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savings, and in fact had overestimated their ability to1

collect their receivables, and the money was not going to be2

available to hit their accounts, and all these checks were3

going to be returned NSF, and it was more than loan covenants.4

 They were going to lose their creditors.  The suppliers would5

simply cut them off.  You can't bounce checks for us in6

significant amounts, particularly when you're going to late7

pay, and then expect us to continue to supply you with goods8

and services.9

I mean, that's -- isn't that a kind of commonplace10

notion insolvency in companies that are facing deepening11

insolvencies, to use a Delaware phrase, or are basically12

running out of from?  I mean, every time a debtor -- a13

corporate debtor files here and I look at Schedule F, that's14

evidence of the fact that they weren't paying their debts as15

they became due, and if I push it any further, I'll find a lot16

of those proofs of claim were based upon payments that were17

returned as insufficient.18

So it's not an outstanding receivable that they19

would pay in the ordinary course, and therefore, they have to20

reflect it.  A substantial part of some of these claims may be21

based upon bounced checks, and that's surely going to effect22

value.23

So I don't know how you go about determining how24

much of it is just playing the float and how much of it's an25



PELTZ - CROSS 124

illiquidity crisis of sufficient magnitude to anticipate the1

company will have no alternative but to file for bankruptcy2

relief or close its doors.  How do you go about doing that?3

THE WITNESS:  I mean, it's facts and circumstances.4

 You know, one of the things that forces you into bankruptcy5

is if you're playing the float and checks get returned, your6

creditors -- your suppliers will cut you off, and that's a lot7

times how you wind up in --8

THE COURT:  So you're saying that there was no9

evidence that the checks were being returned by the banks with10

respect to Addus during this relevant period of time?11

BY MR. STRUB: 12

Q. Did you do any analysis of that?13

A. There is -- could I answer his question first?14

THE WITNESS:  There was nothing that I saw that15

suggested that.  They were -- in the depositions they talk16

about pressure from their creditors which they obviously sent17

some checks out.  I don't know whether they sent it out, you18

know, because they knew a check was coming in, and you know,19

there's different ways of playing the float, but on the other20

hand, you know, they didn't file bankruptcy.21

THE COURT:  Well, they may not have had had to file22

bankruptcy because Mr. Wright took $4 million of the 7 1/2 and23

pumped it into the company because he had a liquidity problem.24

 So in effect, Med D was subsidizing the continuing operations25
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perhaps on a voluntary or involuntary basis.  That's yet to be1

determined, but we know that $4 million went from the 7.52

component of the money drawn from the joint escrow account,3

and was used to fund ongoing operations.  So he clearly had a4

working capital problem.5

THE WITNESS:  Oh, I --6

THE COURT:  The bank wasn't going to increase his7

line.  They were declaring, you know, covenant defaults.  They8

wanted to push him out of the bank for a whole host of9

reasons, some of which may not have been his fault.  It may10

have been attributable to Mr. Magliochetti's statements or Mr.11

Magliochetti's reputation within the banking community, but if12

he had to invest suddenly $4 million into the company, that13

would seem to me to indicate that there were some cautionary14

flags flying, even if the company weren't insolvent.  Isn't15

that a possibility?16

THE WITNESS:  Oh, absolutely, and I don't think17

those facts are in question.  They were clearly, you know,18

there were some forbearance agreements.  There were definitely19

liquidity issues, but that doesn't mean the totality of the20

operation doesn't have significant value.  It means you have21

working capital challenges.22

THE COURT:  Well, I mean, at some point I would23

assume you have to make some adjustments.24

THE WITNESS:  You can, but --25
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THE COURT:  How much are you going to pay for a1

company that in its current operations can't continue to meet2

its trade credit obligations or its bank obligations assuming3

that these weren't accelerated?  I mean, I would someone's4

going to pay a fair deep discount to acquire ownership and5

control of that company if the company under its own practices6

isn't operating at such a profitable level to be able to7

anticipate an equity return on that investment, unless you're8

just some kind of arbitrageur, and you're going to quickly9

spin this off --10

THE WITNESS:  Well, there's no one answer to that11

issue.  I can tell you when we took, you know, real estate12

investment trusts --13

THE COURT:  Yes.  Into the microphone.14

THE WITNESS:  Sorry.  When we were taking them15

public, there was billions of dollars of -- of properties16

coming to market, and at the time they were coming to market -17

-18

THE COURT:  You're referring to what?19

THE WITNESS:  Real estate investment trusts.  The20

biggest deals that got done --21

THE COURT:  What time in the 20th century?22

THE WITNESS:  It was in the '80's.23

THE COURT:  Okay.  Yes.24

THE WITNESS:  Late '80's.  At the time that these25
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deals were getting done, the people that were bringing them to1

market were insolvent.  They were in forbearance.  They were2

in violation of all their covenants.  They were -- some of3

them had foreclosure things, and these included famous4

companies today like Melvin Simon Properties. 5

That's what spawned the industry, and it happened,6

and I would tell you in home health, they were looking at7

doing a deal in February of '02.  In February '03 home health8

-- the home health market got decidedly more heated, and in9

February '04 the market was red hot.  The market arbitrage was10

there.11

It wasn't a bad call on the market.  It was, you12

know, whatever was going on with Med Diversified.13

THE COURT:  Med Diversified had such an effect on14

the market that it basically defined the market, made the15

market?16

THE WITNESS:  No.  Home health had the whole change17

in perspective payments, but it's this huge market that the18

whole health care system was shifting to; get out of the19

hospitals, get out of in-patient care, and take care of the20

people at home, and you're talking the health care market21

itself is approaching $3 trillion.22

So you know, the market is always looking for a way23

to capitalize on that, and home health took a stumble, but24

then it get red hot.  In '04 it went crazy, just like what25



PELTZ - CROSS 128

happened with real estate investments trusts.  It was the same1

thing.2

THE COURT:  Well, I mean, "went crazy," that it's3

acting irrationality, that there's no sound economic4

foundation to it.5

THE WITNESS:  Well --6

THE COURT:  I mean, if -- look, if in point of fact7

you're not getting the reimbursements at the rate you need to8

cover your overhead and profit, the fact that it's moving from9

the hospitals to the home health care just means that the10

crisis from the hospitals is moving from the hospitals to the11

home health care agencies, and they're -- in both events12

they're being underfunded, and fewer and fewer operators can13

survive in that environment, and fewer and fewer entities are14

bankable in the commercial markets. 15

So they're driven to asset securitizations by16

companies like NCFE that engage in massive fraud against17

investors.18

THE WITNESS:  All true, except it argues in favor of19

roll-ups, and the whole securitization -- NCFE was some20

aberrant.  The totality of the securitization market is for21

triple A credits.  NCFE was odd both as to its structure and22

as to its focus.  It's not the normal securitization that23

occurs in this country.24

THE COURT:  Well, I don't know what's normal in25



PELTZ - CROSS 129

securitization.  I mean, I don't know you and I begin to1

approach that concept because as the banks and investment2

community get more aggressive, they securitize companies with3

far less than triple A ratings or they're securitizing4

companies that have massive fraud on their balance sheets.5

THE WITNESS:  I mean, obviously it happened here.6

THE COURT:  You know, so I'm just trying to7

understand this.  Look, I know in the -- you know, in the -- I8

know in the late '80's securitization began to expand9

exponentially and it started involving credit card10

receivables, bank portfolios and things of that sort that were11

unsecured, and the market exploded because so much of this12

stuff was fee driven.  Just like the real syndicators who were13

insolvent, they spun off all of these limited investment14

partnerships, limited partnerships, and they took massive fees15

up front, and then everyone else got a chance to repay the16

government for recapture of accelerated depreciation a few17

years later. 18

Lawyers, accountants, and others got badly burned by19

that, and I never understood the rationality of that market,20

and we had the whole meltdown of mortgage-backed securities,21

and many of those were originated by a former client of ours,22

Poltie Home (ph.), and that spun off, and that went patooey23

(ph.), so yes, I agree, a lot of things happened in the24

securitization market, but it was way beyond triple A25
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companies.1

THE WITNESS:  Well, actually I worked on a case in2

Tulsa called CFS, which was a credit card.  NCFE's paper, its3

bonds were rated triple A.  It's just when the market veered4

outside of what it knows that it got burned a la NCFE, which5

was always a fraud, but in commercial financial services it6

was an existing market that someone said they could triple7

returns and people got greedy and looked for better yields,8

and that's what happened.9

THE COURT:  All right.  Go ahead, Mr. Strub.10

MR. STRUB:  All right.  Judge, I just have a few11

more questions and this --12

THE COURT:  All right.13

MR. STRUB:  -- is in our motion in limine papers,14

but I just want to be sure it's in the record just concerning15

his certification.16

THE COURT:  Okay. 17

MR. STRUB:  All right.18

BY MR. STRUB: 19

Q. Mr. Peltz, you are neither a member of nor certified by20

the American Society of Appraisers, correct?21

A. Correct.22

Q. You are not a member of nor certified by the Institute of23

Business Appraisers, correct?24

A. Correct.25
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Q. You are not a member of nor certified by the National1

Association of Certified Valuation Analysts, correct?2

A. Correct.3

Q. You are not a member of nor chartered by the Certified4

Financial Analysts Institute, correct?5

A. Correct.6

Q. You are not a professional financial specialist, correct?7

A. Is that some designation?  I mean, I'm not.  Is that a8

professional designation?9

Q. You understood at your deposition.  I'm just -- you're10

saying now you don't understand that?11

A. Or I don't remember.  I'm certainly not one.12

Q. And in fact, you are not certified in valuation by any13

organization, correct?14

A. Correct.15

Q. And there are members of your group, the group that you16

supervise that do have such certifications, correct?17

A. Yes.18

Q. Now, even though you are a CPA, you are not accredited in19

business valuation by the American Institute of CPA's, are20

you?21

A. I am not.22

Q. All right.  And there's nothing in the CPA exam that23

addresses the subject of business appraisals.  Is that true?24

A. Again, I took it in 1981, so I haven't looked at its25
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content.  When I took it there was not valuation methodology1

included in the exam.2

Q. You have no certifications or professional designations3

in the mergers and acquisitions profession, correct?4

A. Correct.5

Q. The only courses that you have taught on the subject of6

valuation were speaking engagements for conferences for7

professional societies, true?8

A. Conferences and workshops, yes.9

Q. And beyond that, you have never taught a course on10

valuation at any sort of educational institution, correct?11

A. I believe that's correct.12

Q. You have not written any books on health care valuation,13

correct?14

A. I have not.15

Q. You have performed no work on valuation of a health care16

company -- well, let me phrase this a different way.17

You have written no article on valuation of a health care18

company that has been subjected to peer review, have you?19

A. Not that I recall.20

Q. You have not presented any papers or delivered or21

speeches or lectures on the topic of valuation of any sort of22

health care company, correct?23

A. No.  That's not correct.  I've spoken on the valuation of24

health care companies I believe.25
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Q. Okay.  Let me ask you to take a look in your deposition.1

 I'd like you to look at page 32 of your deposition, lines 152

to 19.3

A. 32?4

Q. Line -- I'm going to read from lines 15 through 19.5

"Question:  Have you presented any papers or6

delivered any speeches or lectures on the topic of7

valuation of any sort of health care company?8

Answer:  Health care valuation specifically?  I9

believe no."10

Was that a truthful statement when you gave it?11

A. That is the question you asked me, and the answer I gave.12

 I think later in the deposition --13

Q. Okay.14

A. -- on my list of speeches --15

Q. Mr. Peltz --16

A. -- a health care valuation speech, and corrected that.17

Q. Okay.  So it's -- so you're saying that you later18

corrected that somewhere?19

A. I believe so.20

Q. Okay.  All right.  And in terms of your report, you've21

already testified that it's not a valuation report.  You22

understand that the uniform standards for professional23

appraisal practice are recognized as a generally accepted24

standard of appraisal practice for business appraisers,25
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correct?1

A. Yes.2

Q. Your report is not consistent with the standards of the3

uniform standards for professional appraisals, correct?4

A. I would say it's not.5

Q. Your report is not a business appraisal, correct?6

A. That -- you have constantly used "appraisal" where I mean7

valuation.  It's not a business valuation.8

Q. And you have provided at the time of your trial testimony9

a list of references, but in your report, other than footnote10

4 which refers to Shannon Pratt and the Black Shoals Mertin11

(ph.) Formula, you did not rely on any other experts in12

reaching your opinion.  Isn't that correct?13

A. Not referenced in my report.  That's correct.14

MR. STRUB:  Okay, Judge.15

THE COURT:  Mm hmm.16

MR. STRUB:  I have no further questions.17

THE COURT:  All right.  It's now 12:27. 18

Ms. Murch, do you have any redirect?19

MS. MURCH:  Your Honor, I do.20

THE COURT:  And how long do you think that's going21

to take?22

MS. MURCH:  45 minutes.23

THE COURT:  All right.  All right.  We'll break now24

for lunch.  It's 12:27.  We'll be back here by 1:15 if that's25
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tolerable.1

And Ms. Murch, what should I be reading for my2

luncheon pleasure of papers you recently filed?3

MS. WHEELER:  Oh, the -- by Ms. Wheeler, the motion4

to strike Mr. Cimasi's.  Is that what you're --5

THE COURT:  No.  I was talking about Mr. Peltz.6

MS. MURCH:  Oh, the case citations?7

THE COURT:  I mean, I got two declarations today8

that came from your office or it came from Mr. Strub's office.9

MS. MURCH:  Oh, Judge, I believe that's with respect10

to rebuttal designations.11

THE COURT:  Okay. 12

MS. MURCH:  I'm not worried about that.13

MR. STRUB:  Judge, the defendants filed a rebuttal14

designation of Ronald Ford's testimony.15

THE COURT:  Okay.16

MR. STRUB:  And what I filed with the Court was17

simply an objection to the submission of the rebuttal18

testimony of Ronald Ford.19

MR. EARLY:  And we will reply to that, although we20

have not had the opportunity to do so yet, Judge.21

THE COURT:  You're going to reply to the objection22

to your rebuttal objection?23

MR. EARLY:  Let me be more clear.  What we made was24

a rebuttal designation of Mr. Ford's testimony.25
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THE COURT:  Okay.1

MR. EARLY:  In response to that, Mr. Strub filed an2

objection to that designation.  We would like the opportunity3

to reply to his objection, but we have not even got to the4

point yet, Judge, where we have completed our conferences and5

resolution with respect to the introduction of exhibits. 6

So I would suggest this is not something that you7

have to concern yourself with over this lunch hour.8

THE COURT:  Okay.   Thank you.9

(Off the record/On the record)10

MR. STRUB:  Mr. Steinberg will be in momentarily. 11

He's discussing an issue with respect to Mr. Budy's testimony12

with Ms. Wheeler. 13

THE COURT:  Okay. 14

MS. MURCH:  Welcome back, Mr. Peltz.15

THE WITNESS:  Thank you.16

REDIRECT EXAMINATION17

BY MS. MURCH: 18

Q. Now, although your report was not prepared consistent19

with the Uniform Standards of Professional Appraisal Practice,20

was it prepared under standard valuation methodologies?21

A. Yes.22

Q. Mr. Peltz, I also wanted to ask you, was it -- is it your23

opinion that the adjustments in 2001 included adjustments from24

prior years?25
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A. Yes.1

Q. And when I say, "adjustments" I mean adjustments in2

Addus's financial statements.3

A. I assume you mean the large year-end adjustments, yes.4

Q. Yes.  Now Mr. Peltz, did you -- have you ever valued any5

other businesses besides McCook Metals?6

A. Yes.7

Q. And can you tell me which businesses those are?8

A. Well, McCook Metals actually was two trials, as I said9

before.  One was the value of McCook and one was the value of10

its Longview Reduction Plant.  I did valuation work in11

Outboard Marine Corporation.  I did valuation work in Trail12

Mobile Trailer, LLC.  I did valuation work in Joy Recovery.  I13

did valuation work in Doctor's Hospital.  Those are the ones I14

remember.15

Q. Okay.  Mr. Peltz, jumping to a different line of16

questioning, do you know if Mr. Cimasi included the letters of17

credit in his calculation of price?18

A. I believe he did not.19

Q. Mr. Peltz, you had a discussion with Mr. Strub and the20

Court about a $79.5 million value for Addus and a purchase21

price of approximately 106 million for Addus.  Can you please22

clarify what the difference is between the 75 -- $79.5 million23

value and assuming $106 million purchase price?24

A. The 79.5 million is the price of the purchase of the25
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equity, and apples to apples I compared equity of -- the1

equity value of assets of Addus to the purchase price for the2

equity of Addus.3

Q. Okay.  So what is the enterprise value?4

A. The enterprise value would be the equity value plus5

outstanding interest-bearing debt.  So to get to enterprise6

value, which is the first level, if you will, of computation7

in performing valuation methodology, you would add back the8

outstanding debt, and conversely, to get to equity value,9

outstanding debt is already subtracted.10

Q. And equity value is what?11

A. The value for the stock without outstanding debt.12

Q. Okay.  I believe Mr. Strub asked you if you were aware if13

Addus had defaulted under certain of its loan covenants.  Do14

you know if Addus cured those defaults with its lenders?15

A. I believe they did.16

Q. Now Mr. Peltz, were you aware of problems with the HME17

receivables when you made your report?18

A. Yes.19

Q. Now, a question was posed to you on cross exam why you20

used median companies if the alleged problem with the HME21

receivables was purportedly greater than the median.  Do you22

believe the problem with the HME receivables made Addus a23

lower quartile company rather than a median company?24

A. No, I don't.  Those adjustments -- certainly some portion25
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of those adjustments relate to prior years.1

Q. Now Mr. Peltz, on cross examination you were asked to2

explain -- I believe this might have been on Monday, why you3

used the cash flow multiple for the year 2001, and in fact,4

Mr. Strub gave you some demonstrative exhibits showing that if5

you used the cash flow multiple in other years the value of6

Addus may be lower.7

Now, Mr. Strub asked you if it was coincidence that, A,8

Addus's cash flow was higher in 2001 than other years, and B,9

that you selected the cash flow multiple for 2001.  You10

responded, "No." 11

Let me ask you this.  Did you select the cash flow12

multiple in 2001 simply because it was higher in 2001?13

A. No.14

Q. Okay.  Mr. Peltz, if I could get you to turn to your15

report, which is Exhibit 213.  More specifically, we're16

looking at the second page of tab C-1, and that would be page17

number 3,277. 18

Let's talk just briefly about your methodology for19

selecting the cash flow multiple for the year 2001.  Now, did20

you testify that it may be appropriate to use the cash flow21

multiple for some years, while not for others?22

A. Yes.23

Q. Okay.  Now, if we look at the box at the bottom of page24

3,277 which says, "Enterprise value to cash flow from25
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operations," can you tell me what the coefficient of variation1

is for the year ended 12/01, the year that you used?2

A. It's 36 percent.3

Q. And what was the coefficient of variation for 12 -- year4

ended December 2000?5

A. 99 percent.6

Q. And let's go back to 12 -- December '99.  What was the7

coefficient?8

A. Minus 529 percent.9

Q. And going back to 12/98, what was the coefficient?10

A. 113 percent.11

Q. So Mr. Peltz, is it true the higher the coefficient of12

variation the less reliable the data is or the less --13

A. Tightly grouped.14

MR. STRUB:  Objection.  Leading.15

Q. Mr. Peltz, could you explain the coefficient of16

variation?17

A. It's an indication of the tightness of the grouping of18

the data points so that more tightly grouped data points or19

lower coefficient of variation would be more reliable data.20

Q. So let's look at the year, for example, of December '9921

year ending, and the coefficient variation is negative 52922

percent.  In your opinion, would it have been an appropriate23

methodology to use the cash flow multiple say for example, for24

that year when the coefficient of variation was negative 52925
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percent?1

A. No.  I don't believe it would be.2

Q. Mr. Peltz, the fact that Med wrote off good will in3

connection with its prior transactions have any impact on your4

determination that the transaction with Addus was reasonable?5

A. I mean, I was aware of it and considered it when I6

reached my conclusions.7

Q. Was there any differentiating factor why the good will8

write-off may not have been relevant to this transaction?9

A. Yes.10

Q. And what was that differentiation?11

A. The -- what I remember in reading Med's K's or Q-'s was12

that they had originally as E-Med Soft embarked upon a13

strategy of developing some type of Internet based health care14

accounts receivable program, and had completely abandoned that15

strategy after spending a substantial amount of money, and16

that was the cause of a lot of their write-offs.17

Q. Okay.  Mr. Peltz, I'm going -- looking back at the second18

page of tab C-1, page 3,277.  I want to talk about the EBITDA19

multiples you have in the middle, the two boxes.20

Let me know when you're there.21

A. I'm there.22

Q. First of all, did you rely on the EBITDA multiple when23

determining the value of Addus?24

A. No.25
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Q. Now Mr. Peltz, comparing apples to apples, did you1

include Gentiva (ph.) in your revenue multiple above and your2

cash flow multiple below?3

A. Yes.4

THE COURT:  The question I -- you're going too fast.5

 I didn't catch the question.6

MS. MURCH:  Sure, Judge.7

Q. The question was, comparing apples to apples, did you8

include Gentiva in the revenue multiple above, that's the box9

above, and the cash flow multiple below?10

A. Yes.11

Q. And again, comparing apples to apples, what is the12

coefficient of variation for the EBITDA multiple ending 12/01?13

A. With Gentiva it's a negative 506 percent.14

Q. Okay.  And how does that differ from the coefficients of15

variation for the revenue and cash flow multiple?16

A. Revenue is 85 percent and cash flow is 36 percent.17

Q. So in your opinion, would these multiples be more18

reliable?19

A. Yes.20

Q. Now Mr. Peltz, there seemed to be some confusion as to21

this box to the right had "excluding Gentiva," and you22

testified you didn't rely -- since you didn't rely on EBITDA,23

I want to know why do you have this box here if you didn't24

rely on EBITDA just showing the exclusion of Gentiva?25
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A. Simply to illustrate the point that if you throw out what1

is a very significant outlier, Gentiva, from the EBITDA2

multiples, that its coefficient of variation is quite similar3

to the coefficient of variation in cash flow.4

Q. Now Mr. Peltz, you testified on Monday about a terms to5

cash analysis of the deal as of January 2005, which was6

identified as Exhibit 241, and the Court asked you to prepare7

a terms to cash analysis as of the date of the modification on8

January 24th of 2002 and the first amendment on February 14th,9

2002.  Did you perform those calculations?10

A. Yes.11

MS. MURCH:  Judge, I have two more exhibits which12

I've previously tendered to opposing counsel.13

THE COURT:  Okay.14

MR. STRUB:  Judge, this is not the proper subject of15

rebuttal.  This is new exhibits now.  I didn't ask Mr. Peltz16

any questions at all about this particular exhibit in any17

form.  This is new evidence.18

THE COURT:  Well, I asked for it.  I guess it19

counts.  I was simply trying to understand how he dated down20

these matters, and he did testify about it, and it's not new21

evidence.  All it is is some demonstrative exhibit that shows22

the adjustments through these different dates and times.23

Q. Mr. Peltz, do you have those exhibits?24

THE COURT:  This is proposed 246?25



PELTZ - REDIRECT 144

MS. MURCH:  Yes, Judge, and --1

THE COURT:  And 247?2

MS. MURCH:  -- 247.3

THE COURT:  All right.4

(Trial Exhibit 246, Terms To Cash Analysis, Marked)5

(Trial Exhibit 247, Terms To Cash Analysis, Marked)6

THE COURT:  Well, he doesn't need to walk them7

through.  I can read them, and I see the adjustments he's made8

over these different times and his present of future deal9

consideration from 1/24 to 2/14 is slightly over a half a10

million, and he's already testified about the 77.5 and the11

77.9 about his liquidity -- illiquidity discounts. 12

So all he's doing is extending some numbers, and it13

seems to be consistent with his testimony that the differences14

were fairly modest when you went from the stock purchase15

agreement through the modification agreement and through the16

purported first amendment option/extension agreement. 17

So it helps me to gain some independent18

corroboration of his calculations.19

MS. MURCH:  Judge, I have no more redirect on voir20

dire --21

THE COURT:  Okay.22

MS. MURCH:  -- and at this time I'd like to tender23

Mr. Peltz as an expert witness --24

THE COURT:  Okay.25



145

MS. MURCH:  -- regarding reasonably equivalent value1

of the stock purchase agreement, the modification, the first2

amendment, as well as these terms to cash analyses, and also3

if the Court permits Mr. Peltz to testify and qualify as an4

expert, I would like to get into his rebuttal testimony.5

THE COURT:  Okay.  I thought we'd been through most6

of it even though it purported to be on methodology.  All7

right.8

Mr. Strub, do you want to go to your argument9

whether I should accept him as an expert witness for10

determining the value of this proposed transaction through its11

various states of modification from the stock purchase12

agreement, the modification agreement, and the purported13

extension option agreement, and as a rebuttal witness to the14

testimony of Messrs. Nielson and Cimasi?15

So we're really now having laid all this out in two16

and a half days, we should be in a position to hear Mr.17

Strub's argument in its detailed form.  I assume he'll make18

adjustments to his previously filed papers in light of the19

testimony given on the voir dire.20

Are you ready on that, Mr. Strub?21

MR. STRUB:  Yes, Judge.22

THE COURT:  Okay.23

MR. STRUB:  Judge, the first --24

THE COURT:  Mr. Peltz, you can step down.  There's25
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no reason for him to sit there, is it?1

MR. STRUB:  I'm sorry, Judge?2

THE COURT:  There's no reason for Mr. Peltz to3

remain on the stand?4

MR. STRUB:  No, Judge. 5

THE COURT:  Okay.  All right.6

MR. STRUB:  Judge, as I indicated earlier, under7

Daubert there are two questions that the Court needs to8

consider in deciding whether Mr. Peltz' testimony should be9

admitted. 10

The first question is whether it's relevant.  The11

second question is whether it's reliable.12

In terms of the reliability, the Court -- the focus13

of the Court should be on the qualifications of the expert and14

the soundness of the methods. 15

Now, on the qualifications of the expert, it's clear16

Mr. Peltz is not an expert in valuation.  He has no17

certification in valuation.  He has no formal education in18

valuation.  The only valuation, and I put that in quotations,19

that he could explain that he did was solvency analysis.20

He has no expertise in the health care business, and21

in fact, prior to completing his report, he had done no22

analysis whatsoever of the HME accounts receivable platforms,23

and you recall the testimony where Mr. Peltz explained that he24

called Mr. Budy and Mr. Stasiewicz a week after he had written25
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his report to confirm that the HME accounting platforms that1

Addus used to record its accounts receivable were in fact2

health care platforms.3

He has no college level courses on valuation.  He's4

taught no college level courses on valuation.  He's written no5

books on health care valuation.  There is nothing that he has6

written that he could point out subject to peer review on the7

subject of valuation.  So he just doesn't have any of those8

qualifications.9

Now, the Second Circuit has said, "Okay, well, if10

you don't have the eduction, then perhaps in some11

circumstances you can make up for a lack of formal education12

with experience -- relevant, pertinent experience."  Mr. Peltz13

doesn't have any experience either.  He has no experience14

conducting the type of valuation of health care entities that15

is the subject of this particular case. 16

He hasn't done any sort of valuation in a mergers17

and acquisitions context, and he simply does not have any18

experience to counteract the fact that he has no published19

writings and has done no work in this area, and with respect20

to this particular report, Mr. Peltz didn't even write it.  In21

fact, his testimony was he couldn't recall whether he had22

written a single paragraph of this report.23

He's relying extensively on people who are working24

under him, who are not here subject to cross examination.  He25
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testified he's relying on their qualifications, but that's not1

-- those aren't the witnesses who the defendants are seeking2

to admit.3

The report isn't consistent with any Uniform4

Standards of Professional Appraisers, and on redirect the5

question that Ms. Murch asked was, "Well, isn't the report6

consistent with some standards?"  We don't know what those7

standards are.  All we know is that Mr. Peltz believes in his8

own mind that this report is sufficient, but one of the9

lessons from the Daubert and from Kumho Tires is that the10

Court is not to rely on the simple assertion of the expert in11

its determination of reliability and credibility and12

admissibility.  There has to be some objective basis to test13

what the expert is saying.14

Now, with respect to the particular methodologies15

and the reliability of those methodologies, the market16

transaction approach that Mr. Peltz used -- he said he didn't17

use it, so you can throw that one out, so there's no reason to18

consider that transaction approach at all, and with respect to19

Mr. Peltz's second method, the cash flow from operations, this20

is a method as to which Mr. Peltz testified he couldn't recall21

a single instance where he had used this method in any sort of22

valuation.23

When asked to cite literature that supports the use24

of this method, he cited a completely different component, not25
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cash flow from operations.  He cited something he admitted was1

different. 2

Now, I'll give Mr. Peltz the benefit of the doubt in3

that he wasn't being deliberately deceptive, but the fact that4

he was mistaken on such a major issue casts serious doubt on5

his reliability, and the explain, well, he can't recall off6

the top of his head what literature would support his theory.7

This was a question that I posed to Mr. Peltz on his8

deposition on August 11th.  It was an issue that I raised in9

the motion in limine that was filed with the Court.  It was an10

issue that was raised in my cross examination of Mr. Peltz on11

Monday.  So it's not as if Mr. Peltz was being asked on the12

stand off the top of his head to recall a piece of literature13

that supported his theory.  He had almost two months to do14

that.  We're now almost into October, almost two months after15

his deposition.  He wasn't able to come up with a single cite16

that would support what he had done.17

So there is no objective basis at all, not in his18

past experience because he couldn't recall doing it, not in19

the professional literature, and so now what we have is a20

theory or a method that is being used for all the evidence21

indicates for the very first time in this courtroom by Mr.22

Peltz in this case, and not only does it have no historic23

precedent, but it doesn't have any precedent with respect to24

this company because Mr. Peltz testified that this method only25
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works for one year, 2001. 1

It won't work for any other year for Addus, and why2

does it work for 2001?  Well, maybe it's because the component3

that he is testing increased by over 800 percent between 20004

and 2001, a factor that Mr. Peltz didn't even take into5

consideration.6

The component that Mr. Peltz is using to pump up the7

value of Addus, by his own admission, is increased by8

stretching out your creditors, which as Mr. Peltz indicated,9

is an indication that a company is not healthy. 10

The component is also fed by a decrease in working11

capital, which Mr. Peltz admitted may not be sustainable.  The12

component varies wildly from year to year with Addus.13

So what we have here is a component that Mr. Peltz14

is using that has an inverse relationship with the actual15

health of Addus.  The more Addus stretches out its creditors,16

the more its capital decreases, the higher the value of this17

net cash provided by operating activities, and the higher Mr.18

Peltz's indication of value.  That is not a reliable19

methodology.20

In terms of the remainder of Mr. Peltz's report,21

there's no back-up for any of the information he provides.  He22

didn't select the companies, the guideline companies himself.23

 Someone else did.  He can't tell us why he selected24

particular companies.  He can't tell us what companies were25
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excluded or why.  There's no back-up information to develop1

his ratios.2

In the selection of the cash flow component, he3

testified that he selected that because this so-called4

coefficient of variation was similar to the coefficient of5

variation for EBITDA, but he got to that conclusion because in6

one analysis he included Gentiva and in the other he excluded7

it.8

The one valuation component that we know the witness9

has used was EBITDA, and that was a component that was10

considered by Mr. Cimasi.  That was a component as to which11

Mr. Nielson testified.  That was a component that Mr. Peltz12

ignored.13

So in terms of both relevancy and reliability, the14

one thing that we can all agree on is that prior to the15

transaction EBITDA was discussed, and that's the one thing16

that Mr. Peltz decided not to do.17

He testified that the transaction method couldn't be18

used as a reliable approach, but he used it as a sanity check19

on his guideline company method, but then in performing that20

sanity check what he did was he used his transaction approach,21

the valuation number from his transaction approach was22

approximately $40 million higher than the valuation number23

that he got in his guideline company approach.24

So how did he fix it?  He applied what he admitted25
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was a subject number, 25 percent illiquidity --1

THE COURT:  It was higher than the valuation in the2

guideline companies?3

MR. STRUB:  Yes, Judge.  The --4

THE COURT:  All right.  Okay.5

MR. STRUB:  And so to fix this, what he did was to6

the transaction approach he applied a 25 percent illiquidity7

discount so that his transaction approach number would match8

his guideline company approach number, but as Mr. Peltz9

testified, for the transaction approach you're comparing sales10

of private stock to sales of private stock.  There's no11

objective basis at all to employ this illiquidity discount. 12

It's simply a made-up number that Mr. Peltz used so that his13

transaction approach number would roughly approximate his14

guideline company approach number.15

Now of course, Mr. Peltz admitted he didn't use the16

transaction approach as an indication of value.  The reason17

this is relevant is because Mr. Peltz testified that he used18

the transaction approach as a sanity check.  That is, if the19

number from the transaction approach varied wildly up or down20

from the number that he reached with the guideline company21

approach, he may throw the whole guideline company approach22

out.23

Well, the only reason the transaction approach24

number tied in with his guideline company approach number was25
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because of his 25 percent doctrine that has absolutely no1

basis in any logic whatsoever, and of course, Mr. Peltz, as2

with the rest of his opinions, can show nothing to support it.3

So now that's -- that's why Mr. Peltz's testimony is4

unreliable, and I turn to the second prong of Daubert, which5

is relevancy.6

There's no reason why this Court needs Mr. Peltz's7

testimony to assist it in making the determinations that are -8

- that this Court needs to decide in order to resolve this9

case.  The questions that need to be decided are what was the10

price that Med agreed to pay for the Addus stock, and what was11

the value of this first amendment consideration which ties in12

with the value of the Addus stock?13

Now, on the price the only issue is whether you14

include the amount of the debt in the price.  If -- there's no15

dispute that for Med to acquire one hundred percent of the16

stock of Addus, Med had to pay the banks.  Med had to pay the17

banks the 28 million.  Med had to do something to release the18

line of credit.  Med had to pay Mr. Wright the 3 to 4 million;19

3 million under the stock purchase agreement, 4 million under20

the modification.  That money had to go out the door from Med21

to somebody, and the only question is do you consider that to22

be part of the price.23

Mr. Peltz says no.  The reason he says no is because24

he says, "Well, stock is different than debt, and so I'm all25



154

I'm looking at is the value of the stock.  I'm not looking at1

the value -- the enterprise value that would include the2

amount of the debt.  I'm just looking at the stock, and so of3

course, if you're just looking at the stock you're not going4

to consider the price that you would pay for debt."  That's a5

semantic issue.6

The point is that Med had to pay it, but of course,7

whether the Court adopts the rationale of the plaintiffs,8

which is that the debt should be included in part of the9

price, or the rationale of the defendants which says that it10

shouldn't, that's not something Mr. Peltz's testimony is11

necessary for, because if you agree, Judge, that the debt12

should be included, then the amount of the price goes well13

over $100 million even under Mr. Peltz's theory.14

In the same issue now we turn to value.  On the15

value, I think most of the objections are with respect to the16

reliability of the methodologies and tests that I've talked17

about before, but again, in terms of relevance even assuming -18

- let's assume arguendo that Mr. Peltz is right, and the value19

of this company was in the $77 million range.  That's still20

where -- nowhere near the amount of the price that Med to pay,21

and as Mr. Peltz admitted on the stand, no rational investor22

would pay $7 1/2 million for an option to pay $116 million for23

a company worth 77.  No rational investor would do that, and24

the Court asked Mr. Peltz asked the question.  The value of25
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such an option would minimal, and Mr. Peltz agreed with that.1

So from that perspective there's no -- absolutely no2

reason to admit his testimony, and in terms of Black Shoals,3

unless the Court has any specific questions about Black4

Shoals, I won't address that any further.5

THE COURT:  I have no questions.6

MR. STRUB:  Thank you, Judge.7

THE COURT:  I do -- I have one more general8

question, and that's the point that we discussed at the9

outset, it's the one that Mr. Early has referred to from time10

to time when we go to the issue of relevancy there seems to be11

a notable tendency on the part of the courts, whether it's12

fudging or not, to say with respect to arguably relevant or13

irrelevant evidence, the operational test is not14

admissibility, but weight.15

Now, that may be semantic.  If the testimony is16

admitted and then it's given a weight of zero, you wind up in17

the same place.  If you give it a weight of 10 percent you18

come pretty close to coming to the same place.  So it's a19

question of how you graph those curves between admissibility20

and weight, but what is your legal argument for the21

distinction between weight and admissibility?22

Let's assume that I listen to all of this on23

relevancy grounds, not qualification grounds, and I determine24

it's kind of close enough to be relevant, but I'm not25
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satisfied that it makes more probative than less probative the1

issues of fact that the Court has to determine.  So if it2

doesn't serve those probative purposes, then it's not3

relevant, which is just another way of back-dooring the issue4

of weight.5

So I find it conceptually -- while I hear the6

distinction between admissibility and weight, it appears to me7

in common practice, to use one of Mr. Peltz's favorite phrase,8

the distinction effectively disappears.  So I can save the9

appearances, as we used to say in astronomy, by admitting it10

and then discounting it by the appropriate discount of weight,11

and again, unfortunately, the distinction between reliability12

and relevance becomes conflated because if the reason I13

discount is that I'm not satisfied that he's made a14

sufficiently strong showing that he has followed methodology15

that has reached the level of a science or a technology or a16

skill set that the Court should treat as established, then17

again, this testimony is entitled to very little weight.18

So what is the hazard to the Court from an Appellate19

perspective, having listened to all this to determine when we20

complete his substantive testimony either on valuation or on21

rebuttal, so that I can make the determination after the fact,22

even though we seem perhaps to have wasted a lot of time, and23

it's your money, not mine, yours jointly, that I can admit it24

and then make the qualitative/quantitative determination of25
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how much, quote, "weight" I should give to his analysis and1

conclusions?2

I mean, is this some kinds of mugs game?  Is this3

just a semantic distinction, or do you see in the case law at4

the Appellate level a clear and distinct difference between5

admissibility and weight on the issue of relevance, and is6

this a standard that really has some teeth to it that really7

does allow me to separate testimony based on admissibility8

versus -- I mean testimony on relevance versus weight --9

admissibility versus weight, or this just a conceptual10

distinction that is very hard to apply at the ground in face11

of the robustness of the testimony?  And we've been at this12

for a very long time, now 12 days, almost all of which has13

been -- well, short of Mr. Wright's testimony which took a few14

days, all of which has been directed toward assessing proposed15

experts' testimony and their reports.16

So tell me how confident you are when you're reading17

the Second Circuit or the Third Circuit, or God help us, the18

Ninth Circuit, what kind of -- what kind of reliability is19

there, as it were, to that distinction?  Is it -- does it have20

any operational meaning in the context of trial or on21

competing experts before a trial court in sophisticated22

matters of commercial litigation focusing on values, whether23

it comes out of a failed merger and acquisition or it comes24

under fraudulent transfer analysis and the issue of liquidity25
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and reasonably equivalent value, or to put it another way,1

what's the purchase that I get by maintaining this2

distinction?3

MR. STRUB:  Judge, in this case I think there's a4

very bright line.  There may be grey areas in other cases.  In5

this case there is not because from the Supreme Court in Kumho6

Tire in a phrase that's repeated by courts throughout the7

country, including the Second Circuit, one clear test for the8

Court is whether in accepting the expert's opinion the Court9

is simply relying ipse dixit of the expert; the expert says10

it's so, therefore, it is so.11

The only arguably substantive portion of Mr. Peltz's12

testimony is this use of the cash flow from operations, or13

what Addus calls net cash provided by operating activities.14

THE COURT:  The only substantial what?15

MR. STRUB:  The only -- the substance of his16

opinion, the only thing that has any meat at all to it,17

because remember, he didn't include -- the transaction18

approach is not something he gave any weight to.19

THE COURT:  Okay.  I got it.  Okay.20

MR. STRUB:  So --21

THE COURT:  Just the cash flow -- net cash flow?22

MR. STRUB:  Is this cash flow opinion, and what23

evidence does the Court have before it that this cash flow24

from operations, from net cash provided by operating25
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activities is something that any other expert in this field or1

in a valuation field would use?  There is zero evidence. 2

There's no literature to support it.  Mr. Peltz himself has3

never used this in any valuation.  There's no case law to4

support its use.5

So the only thing in this case if the Court were to6

admit this testimony, the only basis for admitting it is the7

ipse dixit of the expert.  He says, and he said it over and8

over again, "I think this is reliable."  "Well, Mr. Peltz,9

does anybody else think it's reliable?"  "Not that we know10

of."11

THE COURT:  No.  His testimony is it's commonplace.12

MR. STRUB:  But there's no evidence of that, Judge,13

no evidence at all, no literature, no case law, nothing, and14

that -- that is the essence of the gatekeeper function.  You15

can't get something through the door when you're doing it for16

the first time just because you're going to get on the stand17

and say, "Well, I think it's reliable.  I think everybody does18

it."  That's -- that is exactly why Daubert came along. 19

That's exactly the sort of thing that the case law under the20

old Frye opinion used to admit, but Daubert said, "No, you21

can't do that.  There has to be something we can look at as a22

touchstone for a liability.  Somebody somewhere in some23

literature must have talked about this, said it was a good24

criteria to use.  Some case law somewhere must have said you25
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can use this a valuation analysis."1

Mr. Peltz himself, maybe he'd done it before.  Maybe2

there's something that he could show us that says, "This is3

another report that I did where a judge admitted this as4

credible."5

This Court -- Judge, if you were to admit this6

opinion this would be the first case based on the evidence7

before this Court when this methodology had ever been8

admitted, ever, and that to me is a very bright line under9

Daubert and Kumho Tire, and we can, you know, talk about well,10

the fact that he didn't have back-up, the fact that it's --11

you know, it only works once in this case, the fact that these12

figures very wildly, the fact the valuation goes from 513

million to 77 million using his methodology. 14

Okay.  Maybe we could argue that that goes to15

weight.  The fact that there's nothing -- nothing in the16

literature, nothing in the court system that would support17

this methodology, no objective test that we can use, that I18

think is pretty fundamental, and I think that's exactly --19

that is the clear line that's drawn by Kumho Tire and by the20

subsequent case law.21

THE COURT:  You don't find any cases in which courts22

have ruled on the reasonably equivalent value for an extension23

or an option payment or some synthesis of the two in24

fraudulent transfer litigation?  No court has addressed these25
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kinds of issues, either at the Bankruptcy Court, the District1

Court, or the Appellate Court level?  So if anyone ever has2

this issue, your statement is that Mr. Peltz can't qualify. 3

He has no literature or case law to rely upon. 4

His counsel has failed to demonstrate to your5

satisfaction if there are any cases on logical all-fours, and6

I'm just having some difficulty believing that this kind of7

issue has never been litigated before and reported.8

Now, if it has been litigated before and reported,9

then the question is what methodologies were used in those10

kinds of cases, but I can't believe this is the first time11

under the Bankruptcy Code, never mind the Act, that an issue12

has come up for a forbearance payment, an extension payment,13

an option payment at this magnitude, and the issue is assuming14

the debtor is insolvent, what is the reasonably equivalent15

value that may be ascribed to a transfer of a payment at this16

magnitude?17

So while it may be Mr. Peltz's first time at it, if18

this in fact is the first time that a court has decided the19

matter, has had it presented through trial rather than20

stipulated out in a compromise, then perhaps the novelty of21

this approach may be entitled to some modest degree of22

respect.23

MR. STRUB:  Judge, there are two issues.24

THE COURT:  I mean, there had never been I think a25
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trial court before a jury that decided damages arising from a1

prescribed use of Vioxx in a Texas case.  I don't know what2

the Daubert standards were in that case about causation,3

efficacy, and the like, but if you have an issue that comes up4

for the first time, I assume that the existing experts have to5

adapt the current methodology to the extent that it can be6

done, and that's always a question to be demonstrated, for a7

new case. 8

So one of the question is if there were decisions9

that were reported in this area, and we've had fraudulent10

transfer litigation in the Bankruptcy Courts for a very long11

period of time in common law on actual intent into the land of12

fraud, over 600 years worth.  Under the Bankruptcy Code13

adopting fraudulent transfer analysis under 548, which is a14

one-year look-back period, we have some considerable data, a15

number of opinions, and if you then go to Section 544 and16

incorporate the underlying state law of fraudulent transfers17

or state law of fraudulent conveyances or the common law18

equivalents, there should be a fairly extensive body of case19

law in which decisions of this character, what is the20

reasonably equivalent value for this kind of payment within21

the context of a stock acquisition can be viewed and see what22

methods were accepted by the court and see whether or not23

based upon those cases Mr. Peltz can draw any back-up.24

So on your -- from your perspective, Mr. Strub, is25
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it that he used the inappropriate methodology or that there is1

no methodology that has been recognized in the literature and2

reported decisions for making the determination before the3

Court, and if there is no established methodology, then what4

you're saying is expert or not, he's not going to be able to5

help me. 6

So I'm thrust to my -- I'm thrust back upon my own7

resources making as much sense as I can out of the testimony8

that I received based upon the documents that have been9

admitted into evidence, based upon the representations and10

arguments of counsel in trying to give the appropriate legal11

significance to these contested facts, so maybe that's the12

other alternative.13

No court has recognized any established methodology14

for this situation, and since no court has recognized any, and15

since we can't find anything in the literature, then it's16

virgin territory for the Court to cross, and there isn't any17

expert who's going to be able to help me.  So it's either one18

or the other unless you can think of a third alternative.19

So the first question to you is, just for20

clarification on the Court's part, have you come across any21

cases in which the principal issue that frames this case has22

been addressed by courts, and have courts have explicated the23

standards of valuation?24

MR. STRUB:  Judge, the two cases that we have come25
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across --1

THE COURT:  All right.  It's the RM something or2

other?3

MR. STRUB:  It's in -- well, first of all, a Fifth4

Circuit's decision in In Re:  JR McConell.5

THE COURT:  Okay.6

MR. STRUB:  Which is at 934 Fed Second 662.7

THE COURT:  Mm hmm.8

MR. STRUB:  And then the decision that the Court9

just mentioned, which is the In Re:  RML decision, which is10

Third Circuit, 92 Fed Third 139, but --11

THE COURT:  Fed Third, 1 what?12

MR. STRUB:  139.13

THE COURT:  Okay. 14

MR. STRUB:  Those were the two Appellate Court15

decisions dealing with --16

THE COURT:  And if I were to read this opinions,17

what is the issue that was framed, under what kinds of18

conditions starting with JR.19

MR. STRUB:  In JR McConnell --20

THE COURT:  Mm hmm.21

MR. STRUB:  -- the issue was the value of an option22

to acquire real property, and the court was facing a -- a23

situation in which I believe the property was worth, the court24

determined $320,000.25
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THE COURT:  Mm hmm.1

MR. STRUB:  And the court concluded that this was2

not reasonably equivalent to the $600,000 deposit that the3

debtor had paid in order to purchase the property.4

THE COURT:  A 600,000 deposit to purchase a property5

worth 320?6

MR. STRUB:  Correct.  And the court held that was7

fraudulent conveyance under Section 548.8

THE COURT:  Okay.  But what was the methodology that9

the court was adopting?10

MR. STRUB:  This -- there's no discussion in the11

opinion of the -- but this is also valuation of real property,12

so methodology probably wouldn't be pertinent anyway, and the13

-- and in the issue in the RM -- the RML case was a loan14

commitment fee --15

THE COURT:  Okay.16

MR. STRUB:  -- which is analogous, so but there's17

again, it's a loan commitment fee.  The debtor had paid18

$515,000 --19

THE COURT:  Mm hmm.20

MR. STRUB:  -- for a $53 million loan commitment21

fee.22

THE COURT:  Mm hmm.23

MR. STRUB:  And the court went through an analysis24

in which it said, "First of all, before we even get to the25
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question of reasonable equivalent value, we have to cross the1

threshold of whether there's any value at all," and there was2

no reasonable prospect that this debtor could actually obtain3

this commitment, this $53 million commitment because there4

were so many hurdles that he had to jump through, and the5

court said at one extreme that there's no prospect at all that6

it's likely to obtain this commitment, then there's no value.7

 You don't need to get into valuation issues at all.8

THE COURT:  All right.9

MR. STRUB:  But even if there was some prospect, the10

court said you had to discount -- the Third Circuit says you11

have to discount any economic value by the prospect that the12

value could be realized.13

So the prospect of realization of a commitment fee14

was relevant anywhere on the spectrum you were, either as a15

threshold matter where you can get to economic value or as a16

discount under the economic value.17

Now, in terms of the Court's question, which is,18

"Well, where do you look for the methodology in a case like19

this?" it's important to understand what Mr. Peltz and Mr.20

Cimasi were doing. 21

Mr. Peltz, in his cash flow from operations claims22

that he is applying a version of something that's known as the23

guideline company approach.  Now, if you recall, Judge, from24

Mr. Cimasi's testimony, he used three methodologies, and these25
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methodologies are being applied to value the one hundred1

percent control interest in the privately-held stock of Addus.2

 That's what's being valued, and that exercise, valuing the3

one hundred percent controlling interest in a privately-held4

company, that's done all the time, and as we indicated to the5

Court, that's probably being done 50 times right now in courts6

around the country, if not more.  It's a very common7

procedure, and Mr. Cimasi --8

THE COURT:  I'm just trying to find out whether or9

not --10

MR. STRUB:  Right.11

THE COURT:  -- we're seeing that reflected in12

bankruptcy decisions in this context.  I mean, I know that you13

say that if I were to consider shareholder disputes or14

partnership disputes, and there was a dissolution, and there15

was still value in the partnership I'd have to determine that,16

but we know that there are many divorce cases in which the17

Court has to make a determination for equitable distribution.18

 What is the value of one spouse's interest in a hundred19

percent controlled business or in a partnership? 20

We have all lived through the difficult experiences21

of having a partner go through a divorce in which all the22

financials and partnership distributions of a large law firm23

have to be taken into consideration and the pressure that's24

put on the partner to settle this marital controversy to avoid25
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embarrassing the firm or to avoid spreading on the record1

information that the firm recognizes as confidential, and2

would be prejudicial if released for recruitment, for lateral3

hires, for competing for new business with in-house counsel4

and corporation and the like.5

I'm sure there's a literature that talks about what6

you do in valuing private business interests in marital7

dissolution proceedings.  There might even be such valuations8

when you have a stalemated board and you're before a chancery9

court as in Delaware.  There are also various disputes over10

how much the surviving spouse has to pay to cash out the other11

partners, and those frequently are litigated in the context in12

New York or in Surrogate's Court or in Probate Courts in trial13

courts in the state court level on multiple occasions, and I14

know that Ms. Murch and Ms. Wheeler have cited cases from15

Delaware.16

So if the argument is, well, these issues of the17

value of an interest for a hundred percent controlled company,18

privately-held company, sub-chapter S or sub-chapter C,19

there's plenty of that literature, and yet I've had persons in20

a divorce case in an 11 seek to be qualified based upon their21

expert testimony in matrimonial controversies, and I22

determined in one particular case that the expert had no23

expertise in valuing a medical practice that was a hundred24

percent held by one physician, and he told me that he had25
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testified on numerous occasions, and that he was highly1

regarded by the state courts and the Appellate Division, yet2

the more I listened to him it was quite clear that he had no3

comparable information because there were no public records,4

no private data records on the value of medical practices, and5

you couldn't' separate the value of the physician's book of6

business and its transferability, given patients' rights and7

given the protection that the state accords the patients.8

You can't simply sell your practice and sell the9

patients with it.  Those aren't alienable rights on the part10

of the physician vis a vis his patients, and we had difficulty11

getting any testimony on the value of non-competition12

agreements if a physician "sold his practice," quote, unquote,13

and so in that particular context, and we had a full-blown14

hearing, I wouldn't admit the expert's testimony because he15

couldn't give me any empirical basis for it, and the fact that16

he kept repeating his testimony time and again before the17

state courts led me to the conclusion that the state courts18

weren't doing the gatekeeper function, and he surely couldn't19

present to me.  That was in the Horowitz case, Dr. Horowitz --20

Dr. Stewart Horowitz, H O R O W I T Z, I believe.21

Now, that was my one experience in trying to value22

for fraudulent transfer purposes the value of his medical23

practice, and I found that the leading expert didn't qualify24

before this Court because he didn't have a database and he25



170

couldn't' show accepted methods, and yet he told me that state1

court judges deal with valuations and equitable divisions of2

law practice interests in small firms and in medical practice,3

dental practices, stockbroker practices, and a whole bunch of4

other things. 5

I said, "Okay, I recognize that other courts have6

accepted this testimony, but you don't past the scrutiny of7

this Court under Daubert and Kumho."  So I said, "Maybe the8

state courts are a little slower in getting into the loop."9

So you know, if either party is relying upon cases10

for showing valuation standards in the context of stock11

interests or partnership interests in closely-held business12

entities, I'll look at it, but I have some difficulty moving13

from the proposition that because some courts in other14

contexts have recognized it, I should recognize it in the15

context of fraudulent transfer litigation in the Bankruptcy16

Court involving millions of dollars.17

Same problem I have in giving res judicata effect or18

Rooker Feldman effect to a divorce decree in which the state19

court doesn't take into consideration the prejudice to20

existing or future creditors when the marital estate is21

divided, and then the lawyers come in here and tel me, "Well,22

I'm bound by the state court determination," and I said23

different privity of interest, different constituencies,24

different statutory responsibilities, this is a multi-court25
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jurisdiction dealing with multiple parties' interests.  That's1

only a two-party dispute.  The state court judge has no2

responsibility to determine the adverse effects on the3

creditors of either spouse.4

So I mean, these may seem to be fairly esoteric5

examples, but those are the situations in which these issues6

have been litigated before this Court, one, the value of a7

medical practice, and the other situations, so if I'm on new8

ground, then I'm on new ground. 9

If I just have to be a little more imaginative in10

reading state and federal cases in analogous contexts and11

determining which are analogous and which are not, then my12

task is a little larger, and I can't simply rely upon the13

bankruptcy decisions, if any, or the Court of Appeals14

decisions, if any, on this kind of transaction, which just15

shows how difficult it is to mount this horse called Daubert.16

MR. STRUB:  Judge, this is -- this is the only point17

that I would make.  First of all, as you know from our18

discussion of Mr. Cimasi's testimony, we submitted briefs on19

this, that there are these three methods that courts have20

used, including bankruptcy courts primarily in Section 36321

cases or in the context in which the Court has referenced22

before, but the courts use discounted cash flow, guideline23

company, and market transaction approach, and what Mr. Peltz24

has done -- and those are the three methods that Mr. Cimasi25
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used.1

What Mr. Peltz has done is he says, "I'm using one2

of these three commonly used methods.  I'm using the guideline3

company approach."  That's what he calls it, but there's not a4

single court in any of these decisions, and as we've probably5

cited, I don't know, 30 of them in our brief, but there are6

more.  There are Delaware Tax Court, bankruptcy court, federal7

court, state court, there's not a single court that in using8

the guideline company methodology would use as a component of9

that valuation net cash provided by operating activities.10

You can't use that component in the guideline11

company approach.  The reason you can't use it is because, as12

Mr. -- we've demonstrated with Mr. Peltz's cross examination,13

that component includes adjustments in working capital which,14

as we see, that was what unsustainable for Addus.  That's why15

they were -- that's why this component was so high for them16

was because of this decrease in working capital, and so my17

only point is we don't even get to the question that the Court18

was attempting to grapple with with Mr. Cimasi, which is,19

well, in the context of this particular case, are these20

commonly used methods; discounted cash flow, guideline21

company, market transactions, is that something that this22

Court should use? 23

You don't even get there with Mr. Peltz because with24

Mr. Peltz there's nothing to support his interpretation of25
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what a viable, believable guideline company approach is, and1

if you look -- and this is something we go through in this2

brief that we did on Mr. Cimasi, the literature and the cases3

that talk about the guideline company approach, it's discussed4

in these books.  There is a way to do it, and there's a way5

not to do it, and in this case Mr. Peltz has nothing to show -6

- there's no evidence before the Court that in any context, be7

it a divorce case, be it a tax case, be it a dispute among8

shareholders in a privately-held company, whatever factual9

context, there's absolutely no evidence that anyone anywhere10

would ever use net cash provided by operating activities in11

connection with anything called a guideline company approach.12

 It's just not done.  There's no evidence before the Court13

that it ever was done other than again, the ipse dixit of Mr.14

Peltz that's it's a common multiple, and so that's -- that's15

my point.16

With respect to what the Court has asked about the17

case law, I will agree that I have not seen a case, a18

published opinion on all fours with our case; that is, dealing19

with shares of a privately-held company, a first amendment20

that may or may or not have been entered into in determining21

what the value is of that first amendment, but Mr. Peltz's22

methodology, his guideline company approach is simply the23

first step in, you know, what he later does, his Black Shoals,24

which is valuing the first amendment.25
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He's not -- in the guideline company approach he's1

not doing anything novel.  He's just simply trying to get a2

number to plug into Black Shoals to the value of the hundred3

percent controlling interest of the stock of Addus.  So it's -4

- the fact that we're dealing with this first amendment has no5

bearing at all on the novelty of Mr. Peltz's approach because6

the -- all he's trying to do with this so-called guideline7

company method is get a number for the value of the stock,8

which is an exercise that's done, as I said, over and over9

again, and again, there's no factual context Mr. Peltz can10

point to that would show that using this cash flow from11

operations is a way of using -- of doing this guideline12

company approach, just nothing, and when pressed he gave the13

wrong variable.  He gave gross cash flow, which is just flat14

out wrong, and again I'll give him the benefit of the doubt15

that he simply made a mistake and wasn't trying to be16

deliberately deceptive, but either way, the fact that the most17

he could after almost two months was to point to something in18

Dr. Pratt's book that wasn't even the same multiple that he's19

using, that shows that he's reaching to try and find some20

support somewhere for what it is he's doing.  He just hasn't21

been able to do it.22

THE COURT:  Okay.  That's his bright line, right?23

Before you get started, Ms. Murch, what about his24

capacity to testify as a rebuttal witness?  If he can't25
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testify directly on valuation, can he testify as a rebuttal1

witness?2

MS. MURCH:  I believe so, yes, your Honor.3

THE COURT:  No, no.  I needed to hear that answer4

from Mr. --5

MS. MURCH:  Oh.6

THE COURT:  -- Strub.7

Can I limit the scope of his testimony to rebuttal8

where he basically isn't offering an affirmative case of what9

the numbers should be; he's showing the weaknesses in the10

Cimasi analysis, he's showing that independent of his11

valuation, a proper determination of comparables should put12

this company in the median range and not in the lowest13

quartile?14

If he's sufficiently familiar with the methodologies15

and he can point out the fallacies in reasoning or application16

of Mr. Cimasi's approach on that variable, which he says17

accounts for almost all of the variance between his numbers18

and Mr. Cimasi's?  Neither of them made any determination of19

the letter credit.  Both agree on that.  They both share20

considerable skepticism about the validity for investment21

decisions on relying upon EBITDA, whether it's pro forma or22

actual.  They really are in accord on that.23

So then the question is on the limited issues of24

rebuttal where he's being called in -- call him a25
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methodologist.  Can a methodologist point out flaws in another1

expert report without himself having qualified as an expert to2

do the report?3

In social science circles we have experts in4

methodology, research design methodology and statistical5

analysis.  They don't purport to do the original analysis. 6

They simply point out the flaws, and perhaps in the greatest7

example, and it's very dated, but it was the most8

controversial example, we had the Coleman (ph.) Study on the9

impact of de facto segregation in the school system, and James10

Coleman was the principal author and made various claims that11

were fairly bold in support of aggressive judicial12

intervention in school systems, and it was subjected to very13

extensive critiques, some in support, some opposed.14

Similarly in our lifetime there were considerable15

critiques of the methods used by Dr. Kenneth Clark that were16

cited favorably in Brown versus Board of Education.17

So we've had instances in which people who didn't do18

the original study and didn't claim to have the capacity to do19

the original study, did point out to -- did point out either20

methodological flaws, failure to follow the correct approach,21

or drawing inferences that weren't statistically supported by22

the data.23

In our own experience we've seen Professor Elizabeth24

Warren at the Harvard Law School attack a very important study25
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done on data involving reorganization companies prepared by a1

member of the Yale business faculty.  This was a debate2

carried on before the National Conference of Bankruptcy3

Judges, in which in her true Oklahoman style Judge --4

Professor Warren held up her fingernail and pointed5

dramatically to her fingernail, which was not unduly long and6

said, "Your study doesn't even exhaust one-half of the length7

and breadth of this fingernail," which I thought was kind of a8

cheap rhetorical ploy, but it got a great audience reaction.9

So I'm just talking about some famous examples both10

within our practice, and now we have all of the attacks on Len11

McPuckie's (ph.) study of corruption in the courts, in12

publicly-held companies.  He says he has reliable data base. 13

I looked at all the public companies.  I've drawn all these14

inferences.  You may not like my conclusions, but the failure15

rate in the Southern District of New York in Chapter 22's and16

33's is pretty significant, and the judges weren't doing their17

job when it came to feasibility determinations, and they were18

allowing all kinds of cases to be filed that exhausted19

hundreds of millions of dollars of fees that should have been20

dismissed or converted.21

So now there are people attacking his methodology,22

and he said, "Look, here are the methods I used.  Go test23

them.  You want my database?  I'll give you my database.  Go24

do your own computations," and if you're not aware of it, I'm25
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sure Mr. Steinberg is aware of these kinds of rancorous1

debates in our own trade in publicly-held companies.2

So since I've seen this go on for the past 50 years,3

or at least the past 40 years, why couldn't Mr. Peltz be4

qualified, as it were, as a rebuttal witness to challenge the5

methodologies used by Mr. Cimasi, even if we didn't accept him6

as an expert witness to forward his own analysis?7

MR. STRUB:  There are two reasons for that, Judge. 8

The first one is a procedural one.9

THE COURT:  Okay.10

MR. STRUB:  We set up a scheduling order so that the11

plaintiff's experts were required to produce their reports12

first, and the plaintiff's experts did.  Defendant's experts13

came second.  So they had an opportunity to look at the14

reports.15

Mr. Peltz did in fact do a rebuttal in his report to16

Mr. Cimasi.17

THE COURT:  And Mr. Cimasi did a rebuttal to Mr.18

Peltz.19

MR. STRUB:  In --20

THE COURT:  Toward the end of his testimony he began21

criticizing the Peltz study.  He was very reluctant to do it.22

 He didn't believe in trashing anybody else.  Mr. Nielson23

wouldn't trash anybody, any other expert, but he said, "I'm --24

you know, I'm not doing valuations here."25
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So to the extent that Mr. Cimasi was given an1

opportunity to comment critically on the methods of analysis2

used by Mr. Peltz, then I assume that Mr. Peltz can use3

similar methodologies to criticize Mr. Cimasi's analysis,4

inferences, and conclusions unless you're telling me that you5

have no doubt that Mr. Cimasi would have qualified or should6

have qualified as an expert witness and supported his report7

and the rebuttal is derivative from that.8

So his standing to testify as an expert on rebuttal9

is derived from his standing to testify as an expert on his10

direct, and that if I try to draw this distinction, Mr. Peltz11

doesn't qualify as an expert witness on the direct, so12

therefore, he can't qualify as a witness on the rebuttal.  I13

don't know if that's the argument you're making.14

MR. STRUB:  No, Judge.  In fact, you had asked Mr.15

Peltz to criticize Mr. Cimasi's report, and he did, and if the16

Court wants to receive that testimony, I don't have a problem17

with that at all.18

THE COURT:  Okay.19

MR. STRUB:  My problem is if there's going to be new20

testimony, because I know that Mr. Peltz now has this new21

opinion -- what I call a new opinion, which is if you assume22

that Addus was a median company that the numbers would be23

different. 24

The problem I have with that is Mr. Cimasi, in his25
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report, laid out every -- schedule 3 that led to his1

conclusion, and he went through something like 15 factors, and2

he's got them all broken down and analyzed.3

Mr. Peltz didn't do that in his report.  I don't4

have those papers.  Again, it's just his ipse dixit, "I5

believe this is the case," and so I am now at a big6

disadvantage if he's going offer more, and he's going to start7

walking through things that are in his workpapers to explain8

this new median company theory in order to rebut Mr. Cimasi.9

That's the only point that I'm making, Judge, and10

again, I asked him in his deposition if he was going to do11

anything else.  This is on page 40 of his deposition.12

THE COURT:  Okay.  But if I've given you extended13

opportunities to cross examine him, and I allowed the cross14

examination to go beyond the scope of the direct, I mean I15

think at one point Mr. Early graciously agreed, "Well, let's16

just extend the discovery so we can get into these topics,"17

and I said that doesn't seem to me like a very good idea, and18

so if you didn't have a chance to look at his workpapers,19

perhaps he could make a submission of the relevant portions of20

his workpapers that are directly responsible -- directly21

responsive to your questions.22

I don't want to add loops here to the testimony, but23

I thought at one point Mr. Early suggested that perhaps in24

fairness on both sides that I reopen the discovery for very25
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limited purposes within a short time frame. 1

Wasn't that the suggestion you made, Mr. Early, or2

do I misunderstand you?3

MR. EARLY:  Just a slight modification, Judge.  The4

same issue that was brought up previously about not having5

access to workpapers, I made the comment that we had requested6

the same workpapers from Mr. Cimasi and been denied them, so7

we assumed that we were playing, so to speak, on a level8

playing field with each other.9

If the Court preferred, my comment at that point in10

time and still is, that if the Court deems that inquiry into11

workpapers is relevant, then we have to have the same access12

to Mr. Cimasi's workpapers, which we were denied, and that13

would require reopening discoveries on both parts.14

THE COURT:  Okay.15

MR. STRUB:  And Judge, I think it's entirely16

unnecessary.  If Mr. Peltz is simply going to comment on Mr.17

Cimasi's report and the data in that report, my only objection18

would be that I don't think that Mr. Peltz has the19

qualifications.  He's not in the same profession.  He's not in20

the same field, and he hasn't used, that we know of, these21

methodologies before, and I don't know that it would assist22

the trier of fact very much.23

Judge, you looked at the benchmarking analysis in24

schedule 3.  You had some questions for Mr. Cimasi.  I think25
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Mr. Peltz probably would make the same points as to whether1

you should weight particular things more heavily than others,2

but I don't know that Mr. Peltz would add anything to that3

analysis.4

THE COURT:  Well, but you know, if the issue is5

helping the trier of fact, go back to this fairly simple6

rubric, and I take whatever help I can get with limited7

degrees of confidence over a range, and if Mr. Peltz testifies8

in rebuttal and points things out to me that I, as a trier in9

fact, should really appreciate and take into consideration,10

that seems to me to provide a function that's routinely11

performed by expert witnesses because you said the test is is12

he going to help me.13

Well, he may be able to help me by pointing out what14

he believes to be flaws in the analysis by Mr. Cimasi, and I15

can listen to his testimony and say, "Yes, that sounds right,"16

or "It doesn't sound right."17

Similarly, I haven't decided what I'm going to do18

with Mr. Cimasi's testimony.  I may end up rejecting both19

reports and drawing whatever I light I got through this20

extensive examination.21

I mean, I can gain illumination even if I reject the22

experts because they, you know, as we say in academia, the23

important thing is to ask the questions, not so much from --24

not so important to give the answers, and so we give great25
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credit to people who raise the questions that cause us to1

rethink our approaches to the world.2

I was just reading in the Harvard Alumni Journal3

there's a professor of cosmology who, with another professor4

at NY -- another professor at BU came up with an approach that5

added all kinds of dimensions to the analysis, and I guess the6

paper was referred to RS1 and RS2, and people said, "She's a7

brilliant theoretician.  We don't know how she gets there, but8

when she gets there, you're absolutely convinced she's right,"9

and she's gotten -- and now the president of the university10

has put her on the committee dealing with the sensitive issue11

of the role of women in science at the university and in the12

profession, but she's recognized by her peers as being a13

brilliant theoretician, but it was kind of odd that members of14

her department said, "The uncanny thing is she gets it right,15

but we're always not sure how she gets there," and then after16

the fact she lays out the analysis and it seems plausible.17

So going back to this mantra that it's important to18

raise the questions, if Mr. Peltz can raise the questions and19

help me focus with the guidance of the attorneys here, that20

might satisfy the criteria for letting him testify as a21

rebuttal witness.22

Now, maybe I overstate the case, but you know, I'm23

trying to think of myself as a fact finder, an empiricist.  I24

need to get to the truth, and it's very, very hard to get to25
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the truth, and the only way you're going to get to the truth1

is by testing the categories of analysis and rejecting those2

categories that are misleading and those that are helpful, and3

the only way to get there is to listen to someone who's4

thought about it over a long period of time, has been through5

this drill before whether for private clients or expert6

testimony.7

Mr. Cimasi claimed that he does the same analysis8

for private clients who obviously pay him substantial fees,9

and that he's been recognized as a health care consultant by10

many, many sophisticated parties, even though he hasn't11

testified very much in court.12

So maybe I listened to Mr. Cimasi as a rebuttal13

witness.  Maybe I listened to Mr. Cimasi for raising certain14

questions or pointing out certain distinctions, and of course,15

forever correcting me by saying that I'm asking the exact16

wrong question, which while I never appreciate it being thrown17

at my face, requires me to think that maybe he's on the right18

track. 19

Maybe I am asking the wrong question.  Maybe I've20

reversed his categories of analysis.  That means I have to go21

back, given his meticulous preparation of his report and22

assiduous drawing of distinctions, and his constantly23

correcting each and every person who ever asked him a24

question, so maybe I have to recognize that he's very rigorous25
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in his analysis, and that I need to follow his analysis much1

more carefully than I did, and I need to correct any false2

impressions that I may have drawn from listening to him on the3

stand because he was forever correcting me, and forever4

correcting Ms. Murch, Ms. Wheeler, and anyone else who came5

near him, and that degree of fastidiousness is sometimes as6

offputting, but it may be entirely justified, and so I got to7

get with the program.8

MR. STRUB:  Judge, I -- if -- if you believe it will9

be helpful to have Mr. Peltz comment on Mr. Cimasi's report, I10

don't have any objection to that.11

THE COURT:  All right.  Okay.  All right.  Thank12

you.13

All right, Ms. Murch, now that we have exhausted14

that.15

MR. EARLY:  Judge, did you want to take five minutes16

before we started?17

THE COURT:  If you'd like.18

MR. EARLY:  Just five.19

THE COURT:  Okay.  We'll be back here at quarter of20

3:00.21

MR. EARLY:  Thank you.22

THE COURT:  Mr. -- before we go, Mr. Steinberg, were23

you able to resolve anything with Mr. Budy or is that24

something we should put on the record or not?25
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MR. STEINBERG:  We're trying to work out a1

stipulation of facts.2

THE COURT:  Okay.3

MR. STEINBERG:  And Ms. Wheeler --4

THE COURT:  I think I was being somewhat tongue in5

cheek when I said, "Mr. Budy, I'd love to hear you comment on6

your ability to control or not control a generation of e-mails7

by your client," and Mr. Early in a very gallant manner said,8

"Judge, if that's what you'd like to hear, by all means we'll9

let you listen."10

I mean, I thought I was just joshing Mr. Budy, and I11

think Mr. Wright was in on the joke by saying, "Yeah, I really12

should have run those e-mails or those drafts by Mr. Budy, and13

if I had listened to Mr. Budy maybe they wouldn't have gone14

out like that." 15

If it's that kind of testimony I really don't need.16

 If it's much more substantive, then that's a different story.17

MR. EARLY:  Judge, we --18

THE COURT:  But that's the context in which I had19

made the comment.20

MR. EARLY:  We had intended the potential testimony21

-- I emphasize potential testimony of Mr. Budy to be very22

brief.23

THE COURT:  Okay.24

MR. EARLY:  Mr. Steinberg graciously offered to see25
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if we could work it out by stipulation.  I think we're very1

close --2

THE COURT:  Okay.3

MR. EARLY:  -- but we're not quite there yet.4

THE COURT:  All right.  Well, I'll let you go on,5

but that was the context in which it arose.  I didn't know6

whether Mr. Early had intended to call him as a material7

witness at the beginning of his proofs, and he might have8

brought him up as perhaps a rebuttal witness or a supplemental9

witness to help clarify the record.10

MR. EARLY:  I think clearly he would be a11

supplemental witness, and I think we can get it done by12

stipulation, but we'll have to get back to the Court on that.13

THE COURT:  All right.  And then I'm supposed to see14

some --15

MR. EARLY:  I can do the dep designations very16

quickly, Judge, and that's the end of our case.17

THE COURT:  No.  I thought that I was going to watch18

them.19

MR. EARLY:  No.  We did not go for the high tech20

expensive version --21

THE COURT:  Oh, okay.22

MR. EARLY:  -- of videotaping.  We have them ready23

to be read, but since you've indicated a preference not to24

have them read --25
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THE COURT:  Okay.1

MR. EARLY:  -- we'll introduce them to you and to --2

THE COURT:  Okay.3

MR. EARLY:  -- Ms. Bruno in textbook form with just4

a very brief comment on some of Mr. Reilly's testimony.5

THE COURT:  Okay.  We'll be back here in five6

minutes.7

Thank you, Mr. Early and Mr. Steinberg.8

(Off the record/On the record)9

MS. MURCH:  For expert opinions.10

MR. EARLY:  Judge, I apologize, but I think we had a11

momentary misfunction, so we didn't quite get the beginning of12

that on tape, so we need to start over.13

MS. MURCH:  Sure.  No problem.  Not a problem.14

THE COURT:  Okay.15

MR. EARLY:  Minor technical glitch, your Honor. 16

We've now got it straightened away.17

THE COURT:  Okay.  All right.  Ms. Murch said that18

the first thing she needs to do is dispel any notion that19

Daubert imposes some heightened scrutiny with respect to the20

admissibility of testimony from expert witnesses, and that I21

should understand that it's a broadening of the prior Frye22

tests, and then she began to cite authority from the Second23

Circuit that said it's a well-established principle that Rule24

703 should be given a liberal construction.25
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Ms. Murch, after the events of yesterday are any1

rules of liberal construction?   We have a new chief justice2

who is fated to sit for 40 years.  I didn't find a ringing3

endorsement of liberal principles of construction in the4

Congressional testimony, but we'll see how thorough going this5

conservative revolution is, and as Justice -- Chief Justice6

Roberts said, "I can offer you no predictions of what I'm7

going to decide.  I have a complete open mind and no8

preexisting personal biases," and he only drew 22 negative9

votes.  The Democratic party split in half, although as Mr.10

Early, you did presciently suggest Mr. Obama (ph.) voted no.11

I thought it was fascinating to observe the number12

of women Republicans who voted in favor and some of the13

Democratic women, so I'm doing a kind of analysis for my class14

of the number of women who crossed over, and maybe it just15

shows a greater diversity of views on right of privacy and16

other related issues, or right of privacy was less salient to17

those senators than other issues, but it does introduce some18

fascinating dynamics that really are being reflected the first19

time in our Constitutional history in which this is a dividing20

issue in the U.S. Senate, and partly reflective of the fact21

that there's increased diversity by gender in the U.S. Senate22

than there was the last time we had a hearing to confirm a23

chief justice.24

Ms. Murch, have you been tracking this from that25
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standpoint or --1

MS. MURCH:  Judge, I think what I've learned from2

the confirmation hearings that sometimes it's better, as in3

the case of the chief justice, not to express any opinion. 4

Sometimes that's the best opinion.5

THE COURT:  Okay.  Apparently.  You give all that6

credit to Fred Thompson, right?  All that time on "Law and7

Order" to plan on what to do.8

MR. EARLY:  Judge, I have to speak in defense of a9

fellow alum.  Mr. Thompson had 25 years of very successful10

trial practice before he ever became a movie star and then a11

senator.12

THE COURT:  I didn't -- and I didn't -- no,13

seriously, I didn't realize that he had extensive trial14

experience.15

MR. EARLY:  Fred was generally regarded as the best16

personal injury defense lawyer in the 11 southern states.17

THE COURT:  Okay.  I thought he was from Minnesota.18

 He --19

MR. EARLY:  No.  Fred was from Nashville.20

THE COURT:  Oh, Nashville, Tennessee.  Oh, okay.21

MR. EARLY:  Yes, sir.22

THE COURT:  All right.  Yes.  My mistake.  That's23

interesting.  I mean, he's -- he has a very compelling24

presence.25
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MR. EARLY:  He's a good old boy right down to his1

bones, your Honor.2

THE COURT:  Yes, and you know, his sardonic remarks3

on "Law and Order" I always find enjoyable, and he can be4

fairly decisive, but his -- how long was he in the Senate? 5

Not for a very long -- what was, it six years?6

MR. EARLY:  Yes.  He just did one term.7

THE COURT:  Just one term.  And was there any8

legislation associated with his name?  I mean, are there any9

major bills?10

MR. EARLY:  I don't believe he had his name on a11

single bill.12

THE COURT:  Okay.  Then why did he leave?  There13

were just more profitable avenues?14

MR. EARLY:  Well, if he had the opportunity to co-15

star with James Earl Jones and Adam Baldwin, you might be16

tempted to leave the Senate too.17

THE COURT:  Yes.  Well, I think that if you're a18

very successful trial attorney it's got to be pretty hard on19

your ego to be treated as a junior senator and pay all the20

deference to age and seniority, particularly if you had21

primary responsibility for major matters, and I think that's22

one of the problems that people like Corzine (ph.) and others23

have suffered.24

They've been very successful in their private25
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careers.  They then come into the Senate, and now they're1

being told to button their lips and go along and learn the2

traditions, and they have to listen to someone who's 87 years3

old and pay that person all kinds --4

MR. EARLY:  It's also difficult --5

THE COURT:  And you don't get any of the good6

committee assignments unless you go along.7

MR. EARLY:  Judge, it's also difficult to be the8

junior senator from Tennessee when Mr. Gore is around.  You're9

fighting two generations of family politics.10

THE COURT:  Yeah, yeah, yeah.  I'm sure -- okay.  I11

forgot to receive that placement, but Tennessee's been a12

border state in many regards for a long time.13

There are some of us who think that Nashville is the14

headquarters of consumer bankruptcy, particularly in Chapter15

13 because of the stunning excellence of Judges Payne (ph.)16

and most particularly, London, who although he does his best17

to disguise it, grew up in Queens on Long Island before he18

became a good old southern boy.19

All right.  Now going back to the matters at hand,20

Ms. Murch.  It's well settled that --21

MS. MURCH:  Yes, Judge.  I was citing --22

THE COURT:  -- 703 should be given a liberal23

construction, and that's consistent even with Daubert and24

Kumho Tire, that those cases haven't changed that liberal25
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standard of construction.1

MS. MURCH:  Correct, Judge.  This is the Nimely2

case, Nimely v. City of New York, 414 F Third 381.  The3

pinpoint cite is 385 through 386, and what the Second Circuit4

says --5

THE COURT:  And how do I spell the name of the6

party?7

MS. MURCH:  N I M E L Y.8

THE COURT:  N?9

MS. MURCH:  N as in Nancy, I, M as in --10

THE COURT:  Mary.  Yes.11

MS. MURCH:  -- Mary, E L Y as in yellow.12

THE COURT:  Nimely versus?13

MS. MURCH:  City of New York.14

THE COURT:  Okay.  And the context of that case?15

MS. MURCH:  Judge, it was an issue regarding the16

admission of an expert opinion, and what the court said was,17

"It's a well-accepted principle that Rule 2 -- Rule 70218

embodies a liberal standard of admissibility for expert19

opinions representing a departure from the previously widely-20

followed and more restrictive standard of Frye v. United21

States."22

The court went -- also went on to say, "The shift23

under the Federal Rules is a more permissive approach to24

expert testimony."  So with that in mind, Judge, I'd like to25
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offer basically five arguments for consideration by the Court.1

THE COURT:  Okay.  Well, I'm more than happy to hear2

it, and I know that I have been accused of permissiveness in3

my rulings, not in my social life, and I keep saying, "No. 4

I'm simply trying to be consistent in the application of rules5

and provisions," but if I rule in favor of a debtor, that6

necessarily makes me permissive toward reckless spending7

habits, at least from the standpoint of American Express.8

So go ahead, make your five arguments of liberal9

construction toward I guess a well-informed permissiveness, a10

sound exercise of permissiveness.11

MS. MURCH:  Judge, just a little sign posting for12

your ease.13

The first argument is that Peltz -- Scott Peltz is14

more than qualified to testify as an expert in this matter15

pursuant to Rule 702, and I'll get into each of these in16

depth.17

THE COURT:  All right.18

MS. MURCH:  The second argument, Judge, is that Mr.19

Peltz utilized accepted valuation methodologies, and in fact20

the very same methodologies as utilized by Mr. Cimasi.21

THE COURT:  All right.22

MS. MURCH:  The third argument would be any23

objection to Mr. Peltz's testimony or report goes to the24

weight rather than the admissibility.25
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THE COURT:  Okay.1

MS. MURCH:  Fourth, Judge, Mr. Peltz's testimony2

also addressed matters specifically raised by this Court,3

including the calculation of a terms to cash analysis.4

THE COURT:  So I'm hoisted by my own petard, huh?5

MS. MURCH:  And the fifth, Judge, is that the6

trustee's motion in limine both misrepresents and7

mischaracterizes Mr. Peltz's report and Mr. Peltz's testimony.8

Now Judge, I'm going to jump back to the first9

argument that Mr. Peltz is more than qualified to testify as10

an expert under Rule 702.11

The trustee contends that Mr. Peltz is not qualified12

to testify because he's not a certified valuation expert. 13

Judge, the trustee attempts to impermissibly engraft a14

requirement that an expert must be certified in order to be15

deemed an expert under Rule 702.  In fact, nowhere does Rule16

702 make such a requirement.  Indeed, nowhere does Rule 70217

require membership in what this Court has dubbed a self-18

validating club or organization.19

Instead, Rule 702 specifically states that an20

individual may qualify as an expert by virtue of his21

knowledge, skill, experience, training, or education, each of22

which Mr. Peltz has had substantial experience, and in fact,23

Judge, the Second Circuit has also recognized expert testimony24

based on experience, and you can find that in the Second25
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Circuit's decision in McCullock, that's spelled M as in Mary,1

C C U L L O C K, versus H. B. Fuller Co.2

THE COURT:  What's that word?3

MS. MURCH:  Fuller, F U L L E R, Co.4

THE COURT:  Okay.5

MS. MURCH:  61 F  Third.6

THE COURT:  Right.7

MS. MURCH:  1038.8

THE COURT:  Okay.9

MS. MURCH:  Pinpoint cite 1043.10

THE COURT:  All right.11

MS. MURCH:  In fact, Judge, if you look at the12

McCullock decision, it says, "Fuller's suggestion that13

Fagelson (ph.) had to be a specialist in environmental14

medicine to provide expert testimony in this case is an15

unwarranted expansion of the gatekeeper role announced in16

Daubert," and this all segues back into, Judge, that this Rule17

702 is a broadening rather than heightening --18

THE COURT:  McCullock said had to be a specialized19

what?20

MS. MURCH:  Sure.  "Fuller's suggestion that21

Fagelson had to be a specialist in environmental medicine to22

provide expert testimony in this case is an unwarranted23

expansion of the gatekeeper role announced in Daubert."24

THE COURT:  Well, but maybe his testimony didn't go25
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to expertise in environmental medicine.  It went to something1

else, causation, etiology, epidemiology.2

MS. MURCH:  Well, Judge --3

THE COURT:  And so I mean, if he didn't have to be4

specialized in environmental medicine, that didn't mean that5

he qualified.6

MS. MURCH:  I can flush that out for you a little7

bit more.8

THE COURT:  All right.  Okay.9

MS. MURCH:  There's a further quotation.10

THE COURT:  Well, I'll read the case.11

MS. MURCH:  Okay, Judge.12

Let's talk about Mr. -- Mr. Peltz's qualifications.13

 As we've noted before, he's been admitted as an expert14

regarding valuation several times.  He's been admitted as a15

valuation expert in connection with three different fraudulent16

transfer -- at least three different fraudulent transfer17

actions; in the McCook Metals case, Trail Mobile, LLC, and18

OMC.19

Mr. Peltz also has substantial experience in20

connection with fraudulent transfer actions.  As he testified,21

he served as a plan administrator and a liquidating trustee. 22

In that regard, he has substantial experience over Mr. Cimasi.23

He's commenced several fraudulent transfer actions,24

and has personally reviewed the validity of such actions,25
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including as he testified, a $48 million fraudulent transfer1

action in the Bridge Information Systems bankruptcy, a $282

million fraudulent transfer action in USN Communications, and3

a number of fraudulent transfer actions in the J.H.4

Collectibles bankruptcy case, which aggregated between 7 and5

$10 million.6

Mr. Peltz, as he testified before this Court, has7

testified in connection with a number of other fraudulent8

transfer actions, including David Berg, et al, IBM v.9

Whitlock, and the Apex Whitlock Corporation. 10

Mr. Peltz has -- also serves as the head of American11

Express's Restructuring Group.  He also testified that he's12

frequently reviewed sales transactions to determine whether13

the purchase price constitutes reasonably equivalent value,14

including matters involving health care companies such as15

Edgewater Hospital, Doctor's Hospital, and North Suburban16

Clinic.17

As evidenced by Mr. Peltz's resume, he's frequently18

spoken on fraud, valuation, and the health care industry. 19

People are willing to listen to him, Judge, and in fact, he's20

had numerous speaking engagements.  For example, chief21

financial officers have listened to him in his speaking22

engagement, "How Other Industries Have Dealt With Enduring23

Change in the Wake of Extreme Financial Challenges, the Health24

Care Roundtable for CFO's."  Another speaking engagement,25
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"Analyzing the Debtor's Financial Information, Asking the1

Right Questions."  This was the American Bankruptcy Institute2

Annual Winter Conference.  Speaking engagement for, "The3

Health Care Finance and Securitization Issues after National4

Century," Fourth Annual Conference on Health Transactions. 5

This was April 2003.6

He's spoken, Judge, to the National Conference of7

Bankruptcy Judges on fraud called, "Sex and Fraud in the8

City," National Conference of Bankruptcy Judges --9

THE COURT:  What was it called?10

MS. MURCH:  A very interesting title, Judge, "Sex11

and Fraud in the City."   I suppose he wanted to capture12

everyone's attention there, and this was in October 2002.13

THE COURT:  That must have been one of the14

presentations I missed. 15

MS. MURCH:  You probably would --16

THE COURT:  You know, as a Puritan from New England17

I would have recoiled at the notion of talking about sex in18

public.19

MS. MURCH:  Judge, I'll just --20

THE COURT:  Especially in a mixed group of judges.21

MS. MURCH:  I'll list a few more for you.  Speaking22

engagement, "Critical Care, Financial Analysis, Due Diligence23

and Valuation in the Health Care Arena," Second Annual Health24

Care Industry Bankruptcy and Workouts Forum, May 18th through25
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19th, 2000. 1

Speaking engagement, "What Financial Information2

Doesn't Tell Us, Due Diligence and Monitoring, Lending To and3

Investing in Troubled Health Care Companies," October 25th4

through the 26th, 1999.5

Judge, just a few more.  Speaking engagement, "Tales6

from the Front, Lending To and Investing in Troubled Health7

Care Companies," October 25th through 26th, 1999, same8

conference.9

May 11th through 12th, 1999, "Tales from the Front,10

Watching for the Tips, Signs of Deterioration, Health Care11

Industry Bankruptcy and Workouts Forum." 12

These are just a few.  There are others also in his13

resume.14

As Mr. Peltz testified, contrary to what Mr. Strub15

stated, Mr. Peltz has had experience with mergers and16

acquisitions.  He testified that he's had experience with the17

Four Columns Center Point Property sale, and he also testified18

that he's had -- assisted with mergers and acquisitions of19

about approximately 25 troubled companies.20

Let's move to the second component here of this21

argument, which is Mr. Peltz performed a calculation regarding22

valuation according to accepted methodologies.  As I test --23

as I mentioned before, Judge, Mr. Peltz uses the very same24

methodologies that Mr. Cimasi does.  The difference lies in25
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their inputs, Judge, not the methodologies.1

Now, while Mr. Peltz did not utilize or issue a2

formal --3

THE COURT:  What do I do about that favorite phrase,4

"garbage in, garbage out?"5

MS. MURCH:  Judge --6

THE COURT:  If your inputs are suspect, however you7

crank them through, the results are suspect.8

MS. MURCH:  Judge, I would submit that with all9

deference to Mr. Cimasi, that rule would apply to him and not10

for Mr. Peltz for the reasons that I will explain.11

THE COURT:  All right.12

MS. MURCH:  Although Mr. Peltz did not issue a13

formal valuation report, he utilized valuation methodology to14

determine whether the purchase price of the stock purchase15

agreement was reasonable for purposes of fraudulent transfer16

law.  Indeed, Mr. Peltz started with the fact or with the17

assumption that there was an arm's length transaction between18

a buyer and a seller, and he testified, this is in his19

deposition, yes.  "And you conducted a valuation that's20

reflected in Exhibit C as part of a test as to whether the21

assumption was valid.  Is that fair?"  Answer, "Was22

reasonable, yes."23

This is the Peltz deposition transcript, Judge, page24

100, lines 19 through 22.25
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Now, Mr. Peltz did not assume that the sales price1

was reasonable simply because it was the sale price.  Peltz2

started with this proposition that the sale price was based on3

an arm's length transaction.  Then Peltz tested that4

proposition under valuation methodologies to determine if that5

was accurate.6

In other words, the arm's length price was the7

starting proposition for his valuation methodologies, but it8

was by no means the actual value method -- valuation9

methodology he employed. 10

In fact, in the decision, Horn v. McQueen, I do11

believe I have a cite for you, Judge, which came from the12

Western District of Kentucky.  The cite is 353 F Sup Second13

785.  It is noted that experts recognize that one important14

use of the guideline company approach is to check the15

reasonableness of their assumptions, and in fact the judge16

there said although that there was some concern about the17

methodology employed, the guideline company approach, the18

court was going to consider it, even though that there were19

some questions about the inputs that went in and the20

assumptions.  So I think this decision, Judge, is exactly on21

point. 22

I'd also --23

THE COURT:  This is at the district court level in24

the Western District of Kentucky?25
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MS. MURCH:  That's correct, Judge.  December 2004,1

for what it's worth.  You had asked for case law dealing with2

these kind of methodologies.3

THE COURT:  All right.  Fine.4

MS. MURCH:  This is one such case.5

Judge, there's nothing in Section 548 that requires6

an expert to issue a formal valuation, but simply requires a7

party to employ methodologies to ascertain whether reasonably8

equivalent is received.9

Let me give you an example.  In multi-state --10

multi-family real estate actions, transactions an expert might11

utilize the comparable sales approach to determine whether12

reasonably equivalent value is given.  Such methodology13

doesn't mandate that the expert audit the debtor's financials14

or consider NOI or capital expenditures. 15

In the same way, the company approach and the16

transaction approach do not require a formal valuation opinion17

in order to be employed and to be valid.18

THE COURT:  I have to tell you, Ms. Murch, just as a19

matter of practice, I've never had a real estate appraiser20

testify who didn't bear an MI -- MAI designation or other21

certifications.  It just may be that that's a much more well-22

developed fraternity, but I've never heard testimony from23

someone who didn't bear those kinds of formal designations.24

MS. MURCH:  And Judge, I will certainly get into25
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that.1

THE COURT:  Okay.2

MS. MURCH:  Under the trustee's argument, if3

accepted, a formal valuation report would have to be issued in4

each and every fraudulent transfer action commenced before all5

bankruptcy courts.  Section --6

THE COURT:  Only if you had expert witnesses.7

MS. MURCH:  With -- yes.8

THE COURT:  We try lots of those cases without9

expert witnesses.10

MS. MURCH:  Correct, Judge.  Correct, Judge.11

Such a precedent does not seem to be supported by12

Section 548, nor does it seem to be supported by existing case13

law regarding expert testimony.14

Now Judge, we've also, and Mr. Peltz has talked15

about the determination of the arm's length transaction as16

being essential to determining whether a fraudulent transfer17

had occurred, and you'll see that in certain cases, for18

example, In Re:  Churchill Mortgage Investment Corporation,19

256 BR 664.  Pinpoint cite is 678 through 79, and this is the20

Bankruptcy Court for the Southern District of New York in21

2000.22

Second case for you to consider, Judge, is American23

Tissue, Inc. v. Donaldson Lufkin.  It's spelled L U F K I N,24

Lufkin, and Jenrette, J E N R E --25
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THE COURT:  Yes.  I know how to spell it.1

MS. MURCH:  Okay.  351 F Sup Second 79, pinpoint2

106, Southern District of New York 2004.3

Unlike Mr. Cimasi and Mr. Nielson, who declined4

despite this Court's invitation to discuss what measure of due5

diligence is appropriate in a transaction or acquisition such6

as this case, Peltz is fully capable of doing that based on7

his experience, and indeed, this is in fact a relevant issue I8

believe regarding his expert testimony.9

Now, Peltz's calculations under the company approach10

and the transaction approach are not, as what the motion in11

limine suggests, preliminary calculations.  The trustee's12

motion takes Mr. Peltz's statement completely out of context.13

Indeed, Peltz's report specifically states, "Nonetheless, I14

independently valued at Addus -- Addus's equity at February15

12th, 2002 based on Addus's audited, therefore, adjusted16

financial statements for the year end December 31, 2001.  I17

compiled industry pricing multiples from similarly publicly-18

traded company and merger and acquisition transactions."19

Judge, as I mentioned before, this company approach20

is an acceptable methodology as discussed by the Court in Horn21

v. McQueen, the Western District of Kentucky case.22

Now I'll briefly touch upon Black Shoals, just23

briefly, Judge.  Mr. Peltz is qualified to discuss the Black24

Shoals methodology.  He provided two sources for the Court to25
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look at, the Lenos Trigeorgis article, as well as another1

article. 2

Indeed, Mr. Peltz has also done a calculation of3

time value in connection with Black Shoals, which if permitted4

to testify, he can speak about.5

Now, here's the third argument I'm raising for the6

Court today, is that the issues raised in trustee's motion in7

limine speak to the weight the Court should accord to Peltz's8

testimony and report, not whether Peltz's testimony and report9

should be admitted.10

Simply because Mr. Peltz doesn't utilize the same11

assumptions as Mr. Cimasi or the same multiples does not make12

Peltz's report inadmissible.  In fact, we find a wealth of13

case law that exists in which courts admit two experts'14

reports and agree with assumptions utilized by one expert,15

while accepting assumptions from the opposing expert.16

Taken to its logical conclusion, any time a17

defendant's expert utilized different assumptions than the18

plaintiff's expert, the defendant's expert should be excluded19

or it should not count in this result. 20

In fact, as noted in the "Second Handbook of Federal21

Evidence," Section 702.5, and this is citing a case, Judge,22

which is Ambrosini (ph.) v. -- and I apologize, my23

pronunciation will not be accurate on this -- Labarraque, L A24

B A R R A Q U E.  The cite is 101 F Third 129 DC Circuit 1996.25
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 "Any purported weakness in an expert methodology or1

conclusion goes to the degree of credibility to be accorded to2

the evidence, not to the question of admissibility."3

THE COURT:  You don't need to go on in that.  I know4

the arguments. 5

MS. MURCH:  Okay.6

THE COURT:  Mr. Early summarized them before.  It's7

a fairly conventional distinction that's drawn.  I only asked8

the question whether it was in any way meaningful, and Mr.9

Strub argued that it was a very bright line, and I assume that10

you would also agree it's a very bright line.11

MS. MURCH:  Judge, what I would argue with respect12

to that is that admissibility with -- and Mr. Strub argues13

that Mr. Peltz's relevance -- testimony is not relevant, that14

the threshold for testimony being --15

THE COURT:  You have to speak close to the16

microphone.17

MS. MURCH:  The threshold for testimony based on18

relevance is actually quite law.  Rule 410 says relevant19

evidence means evidence having any tendency -- that's any20

tendency to make the existence of any fact that is of21

consequence to the determination of the action more probable22

or less probable than it would be without the evidence.23

THE COURT:  Yes.  I thought that I stated that24

perhaps more concisely, but there's really no dispute about25
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the definition of relevancy.  The question is how do you make1

it operational because that's just a metaphysical statement. 2

I don't know how to determine abstractly what's more probable3

and less probable.4

MS. MURCH:  Well, Judge, I would --5

THE COURT:  So that doesn't help.  So I really need6

to find out what the question is, what the line of testimony7

is, and whether it's relevant with respect to moving the Court8

closer to a determination of a contested fact issue, but the9

general standard is not self-explicating, and unless one is10

careful we can simply trivialize that rule to the point where11

everything is relevant because it might have some tendency to12

make some fact of all the not by two percentage points. 13

I mean, it's still a judgment on the Court's part,14

and the other thing I think we're going to have draw15

distinctions in, and that's a very important distinction16

between trials to the bench and trials to juries.17

MS. MURCH:  Judge, I think I have --18

THE COURT:  Particularly with respect to relevance19

there's always a concern about whether we'll confuse the jury20

or lead to prejudice, and the assumption is that judges are21

more discriminating, more discerning than juries on matters,22

particularly in complex commercial transactions involving23

accountings, analysis of financial statements, equitable24

remedies, and the like.25
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I mean, rarely have I seen the district court1

reversed in a bench trial for having included or excluded2

evidence on relevancy grounds.  It would be a very case in3

which the Appellate Court would, under those circumstances,4

second guess the trial court on admissibility or exclusion,5

and it may be a question whether it goes to the central6

dispositive issue or to some marginal issue, but I don't think7

going over the language of the rule is going to be8

particularly helpful to me.9

MS. MURCH:  That's fine.10

THE COURT:  I think I understand its thrust.11

MS. MURCH:  Okay, Judge, but I guess for -- to aid12

the Court, I think the McCullock decision by the Second13

Circuit, if you're asking between the difference between14

weight versus admissibility, I think provides a helpful --15

gives you a few factors to consider, Judge, when trying to16

make that distinction.17

THE COURT:  All right.18

MS. MURCH:  And this is the McCullock case at page19

1044, quote, "Disputes as to the strength of his credentials,20

faults in his use of differential etiology as a methodology,21

or lack of textual authority for his opinion go to the weight,22

not the admissibility of his testimony."23

THE COURT:  Okay.  Well, there may be --24

MS. MURCH:  And I believe, Judge --25



210

THE COURT:  -- more sophisticated standards when it1

comes to issue of etiology, the origin of diseases, and other2

matters subject to the current state of medical science or3

biochemistry.  We may, therefore, have far more discriminating4

standards in that field of endeavor than we do in an area of5

business valuations where the Appraisal Institute wasn't even6

set up long ago, within ten years.7

So we've got lots of malpractice cases in the state8

courts, matters that are disputed in the federal courts on9

diversity that deal precisely with issues of causation,10

etiology, the effect of environmental contaminants, the spread11

of viruses, epidemics, and we have schools of public health12

that have dispersion models of disease that are very13

sophisticated.14

I don't thin that in the field of business15

valuations we have anything like that degree of16

sophistication, recognition, and longitudinal studies.17

You may know that one of the key issues in the Dow18

Corning case whether there was sufficient scientific knowledge19

to determine whether or not migrating cells from fluids from20

breast implants had a sufficiently high correlation with21

various autoimmune diseases, including rheumatoid arthritis22

and others, and the trial court held that based upon the23

Harvard studies and the studies by the Mayo Clinic, that there24

was a spurious correlation, and that if you look carefully at25
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the data, you could remove the implant data and come up with1

the same degree of autoimmune disease for women who hadn't had2

breast implants. 3

It's a function of age of the population, weight,4

and a number of other variables, and the court therefore,5

refused in the Dow Corning case to give any credence to the6

so-called expert testimony establishing that there was a7

meaningful statistical correlation between leaking implants8

and autoimmune diseases.9

So that was probably one of the most striking10

determinations made in the context of a major Chapter 11 case11

in the last 15 years, but I think generally we assume that the12

techniques in medical science are far more sophisticated with13

much larger databases than we have in business valuations14

based upon RMA or Merger Stat.  It's just not reached that15

level of development and testing, and we don't have the range16

of litigation that we had in perhaps later cases involving17

adverse effects on health.18

So I don't know what the Second Circuit is talking19

about, and I don't know that decisions arising out of disputes20

on etiology of diseases or symptoms carries over to this area21

of law.  I assume you have to do it industry by industry,22

bodies of expertise by bodies of expertise, and it's not one23

rule fits all.  It just doesn't make any sense.  It has to be24

contextual.25
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MS. MURCH:  And Judge, I would -- I understand what1

you're saying, but I would also alert the Court to again the2

Amergianos decision, Amergianos versus National Railroad3

Passenger Corporation.4

THE COURT:  Okay.5

MS. MURCH:  Second Circuit decision, 2002.  Here the6

Court said, the pinpoint cite, Judge, is 267.7

THE COURT:  All right.8

MS. MURCH:  "A minor flaw in an expert's reasoning9

or a slight modification of an otherwise reliable method will10

not render an expert's opinion per se inadmissible.  The judge11

should only exclude the evidence if the flaw is large enough12

that the expert lacks, quote, "good grounds for his or her13

conclusions."  This limitation on when evidence should be14

excluded accords with the liberal admissibility standards of15

the Federal Rules and recognizes that our adversary system16

provides the necessary tools for challenging reliable, albeit17

debatable expert testimony.  As the Supreme Court has18

explained, quote, "Vigorous cross examination, presentation of19

contrary evidence, and careful instruction on the burden of20

proof are the traditional and appropriate means of attacking21

shaky, but admissible evidence."22

THE COURT:  Okay.  It seems to me you're talking23

about the jury trial context when you're dealing with jury24

trial instructions, and a minor flaw is just the label to the25
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conclusion.  The question is whether or not in this particular1

instance the flaw was fundamental rather than marginal --2

MS. MURCH:  And --3

THE COURT:  -- major versus minor, and so to cite an4

opinion says it's okay to gloss over minor flaws doesn't help5

me in determining what the relevant standard is because I know6

that Mr. Strub has argued that there were major flaws, not7

minor flaws, and they went to the very heart of his analysis.8

MS. MURCH:  And Judge --9

THE COURT:  So I don't get much guidance from10

Amergianos under those circumstances.11

MS. MURCH:  Judge, what I would argue is that the12

crux of Mr. Strub's argument is that Mr. Pratt, in his13

particular book uses the gross cash flow in a different way14

than perhaps Mr. Peltz had, and Judge, what I would argue in15

response to that is a couple things.16

As Mr. Peltz testified, he was comparing apples to17

apples, maybe that Mr. -- Mr. -- Dr. Shannon Pratt's gross18

multiple would not have been as apropos for purposes of this19

case.  Mr. Peltz's calculation compares apples to apples and20

aids this Court, rather than taking a version of the construct21

by Dr. Pratt that may not be helpful to this Court.22

So I don't see how because it wasn't cited in Mr.23

Pratt's or it was a version of Mr. Pratt's gross cash flow how24

that renders Mr. Peltz's testimony inadmissible, and I believe25
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the case I just cited to you emphasizes that where it says,1

"Taking an otherwise -- a slight modification of an otherwise2

reliable method."3

THE COURT:  All right.4

MS. MURCH:  I'd also point the Court to "Bankruptcy5

Evidence Manual" 702.2. 6

Judge, I'm going to get to the fourth argument I7

have for you today, and that is the Court requested Mr. Cimasi8

go beyond the scope of his report on direct and to testify9

regarding a terms to cash analysis of the purchase price.  The10

Court has also permitted Mr. Peltz to do so as well.  The11

Court has also indicated that the request -- the Court had12

requested this information to help you get a handle on the13

value of Addus. 14

We do think that information, the terms to cash15

analysis, which Mr. Peltz has provided, which he's testified16

to, and which he's provided three different calculations, will17

be helpful to this Court in making that adjudication.18

So we believe that this is another ground for19

allowing Mr. Peltz to testify as an expert.20

To the extent, Judge, that the Court does not allow21

Mr. Peltz to testify about these methodologies that he22

utilized reliably, including the terms to cash, then Mr.23

Cimasi's report should be stricken as well simply because Mr.24

Cimasi --25
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THE COURT:  Sounds like a good idea to me.  We'll1

just call it offsetting penalties.2

MS. MURCH:  So Judge, as you can see, Mr. --3

THE COURT:  No down, is that the phrase?4

MS. MURCH:  Mr. Cimasi utilized the company5

approach, utilized the transaction approach, and he also,6

believe it or not, utilized the Black Shoals method.  These7

are the same methods that Mr. Peltz utilized.  The key8

difference is the input.9

THE COURT:  The key difference is what?10

MS. MURCH:  The input, Judge.11

THE COURT:  Okay.12

MS. MURCH:  The inputs.13

THE COURT:  Okay.14

MS. MURCH:  Now, I want to take issue finally with15

the last point of my argument is that the trustee's motion in16

limine mischaracterizes and misrepresents Peltz's expert17

report and deposition testimony.18

The trustee first indicates that Peltz has no19

special --20

THE COURT:  Ms. Murch, if you're going to be21

reading, then just bring the microphone down --22

MS. MURCH:  Absolutely, Judge.23

THE COURT:  -- closer so I can hear you.24

MS. MURCH:  I'll talk a little more closely.25
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THE COURT:  That's all right.1

MS. MURCH:  The trustee incorrectly contends that2

Peltz has no specialized knowledge or degree in contract3

negotiations.  Judge, this is patently wrong, as Mr. Peltz has4

testified that he has substantial expertise with respect to5

mergers and acquisitions, including extensive restructuring6

experience.7

The trustee argues incorrectly also that Peltz8

failed to consider that Med had written off over 200 million9

in good will, but Judge, this is a complete10

mischaracterization.  In fact, what Mr. Peltz actually stated11

in his deposition is that he had considered it, but rejected12

it as a basis for modifying his calculations.13

I'm going to read that just brief of the transcript14

for you. 15

"Question:  But my question though, sir, is how did16

these write-offs of good will effect your conclusions, if17

they did at all?18

Answer:  I was again aware of them while I performed19

my estimate of value of the assets or the stock to be20

acquired.21

Question:  But where is it reflected in your report22

as to the impact of those?23

Answer:  The impact of those write-offs had nothing24

to do with the Addus acquisition.25
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Question:  The impact of those write-offs had1

nothing to do with your opinion as to the indicia of2

value.  Is that true?3

Answer:  I think it certainly would have created a4

skepticism in my mind prior to performing the estimate of5

value.6

Question:  Beyond creating skepticism in your mind,7

did it have any impact on your final opinion?8

Answer:  I would say no."9

And Judge, this was taken from the transcript, page10

77, lines 9 through 24, page 79, lines 1 through 3, and I'm11

close to wrapping it up, Judge.12

Even if Peltz had ignored the write-off, which he13

didn't, it would go to the weight to be accorded to Mr.14

Peltz's report rather than the admissibility.15

A key that we've seen, a recurring theme, Judge, is16

Mr. Strub's argument that Mr. Peltz couldn't point you to a17

single piece of professional literature, but as I've pointed18

out to the Court earlier in our discussion, the Second Circuit19

is clear, undeniable that in order for an expert to be20

admitted as an expert, he or she does not need to be able to21

cite to professional literature, and in fact, I have a22

quotation for you, Judge.23

The "Second Handbook of Federal Evidence" citing24

McCullock v. H.B. Fuller, "Moreover, as recently decided by25
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the Second Circuit, the fact that the expert's theories were1

not subject to peer review and publication or general2

acceptance goes to the weight of their testimony rather than3

its admissibility."4

THE COURT:  And this is a Second Circuit opinion?5

MS. MURCH:  Judge, it is.  It's citing -- it's the6

"Second Handbook of Federal Evidence," Section 702.6, citing7

the McCullock decision, and I --8

THE COURT:  And McCullock is Second Circuit, right?9

MS. MURCH:  Yes.  Yes, Judge.  And also the10

Amergianos opinion also supports that.  In Amergianos, 303 F11

Third 256, pinpoint cite 266 through 67, "In McCullock, for12

example, we affirm the district court's admission of expert13

testimony despite the fact that the expert could, quote, "not14

point to a single piece of medical literature that15

specifically supported the expert's opinion."16

THE COURT:  All right.  Tell me, Ms. Murch, here I17

sit as a trial judge, and I read the Supreme Court opinions,18

the annotations, the treatises on evidence, and I think I have19

a pretty good handle on what Daubert means, and then I have 20

subordinate court, which unfortunately is in line of appeal21

from this Court, that I concluded has completely gutted a22

Supreme Court precedent, for whatever reasons, what am I23

supposed to do, look to the Supreme Court or be guided by24

perhaps a corruption of the text by the Second Circuit how25
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ever well intentioned?1

I assume that I have to be guided by the Supreme2

Court's rulings, and if there's a subsequent decision that3

doesn't follow the Supreme Court law, then I have to assume4

that the Second Circuit was simply mistaken.5

MS. MURCH:  Judge, I would posit that the Second6

Circuit opinions are entirely consistent with the Supreme7

Court ruling.8

THE COURT:  Well, okay, but let's assume this9

hypothetical, that the Second Circuit gets it wrong. 10

Shouldn't I be guided by my independent reading of the Supreme11

Court's decision, and not be controlled by a post-Supreme12

Court decision of the Second Circuit, which I believe goes13

over the same ground and doesn't follow the Second Circuit?14

I mean, there are many decisions on remand in which15

the courts don't follow the Supreme Court decision and they16

get reversed.17

MS. MURCH:  Judge, unfortunately --18

THE COURT:  One of the most dramatic ones came in19

the Bankruptcy Court involved repeated erroneous rulings by20

the Circuit Court in one of the most significant issues21

dealing with FCC licenses, and Judge Hardin (ph.), who is as22

stubborn as one could imagine in this matter, was ultimately23

vindicated that he had the analysis right despite the fact24

that on at least two separate occasions the Second Circuit25
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overruled him.1

So the parties had to continue to litigate to the2

Supreme Court and the Supreme Court said the Second Circuit's3

got it wrong.  There are a number of cases I read in the4

Supreme Court on -- on granting cert for conflicts among the5

circuits where the Supreme Court says, "This group of judges6

got it right.  That group of judges got it wrong.  One group7

of judges read our decisions correctly.  The others didn't."8

Now, if that's fairly common in the opinions, the9

question is under various rules of statutory construction and10

precedent, am I bound by the Second Circuit?  Yes.  You make11

it very easy if you conclude that the Second Circuit is12

opinion is consistent with a Supreme Court decision.13

I read it and say no, the Second Circuit, for14

reasons of its own which may be wise or prudent, gutted15

Daubert and Kumho, and here I am, Sisyphus, trying to roll the16

rock up against the mountain.17

MS. MURCH:  Judge, I would -- I would submit to you18

that neither of these Second Circuit opinions have been19

overruled by the Supreme Court, so they --20

THE COURT:  Well, I don't know that they've been21

back to the Supreme Court.22

MS. MURCH:  Well --23

THE COURT:  I don't know if there was an application24

for cert to have this matter reheard.  Sometimes the Supreme25
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Court says, "Look, we dealt with this.  We dealt with it1

enough, and even though some lower courts are not following2

our ruling, we can only hear and write opinions on 80 cases a3

year, and we don't think it's necessary to go back over and4

over and over the same well-founded ground," and that always5

creates a conundrum for litigators.6

MS. MURCH:  And Judge, what I --7

THE COURT:  What do we do when it appears that our8

own circuit or a circuit in another part of the country9

misreads a Supreme Court decision?  I mean, going back to10

Brown versus Board of Education, there were consistent11

overrulings by the Supreme Court of constructions.  They had12

to keep coming back because there were a number of courts that13

were simply defiant of the Supreme Court's decision.  They14

just wouldn't accept the policies, premises, and the15

Constitutional analysis.16

So we've had, you know, situations in which lower17

courts refused to follow the mandates of Appellate Courts.18

MS. MURCH:  Judge, I would --19

THE COURT:  So you know, I'll give you another case20

of the kind of practical problems we have.  There's a ruling21

by one district judge in a panel of 15 district judges, all of22

whom are in the direct line of appeal.  Is the bankruptcy23

judge controlled by the first judge who writes an opinion, by24

the second judge who writes an opinion?  Does the bankruptcy25
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court have the discretion in proper deference to the role of1

precedence, and deference to appellate tribunals to say even2

though one district judge has ruled this way, a second3

district judge has ruled this way, it's not the law of the4

district, and the practice of the district courts is not to5

accept a decision by the first one to make a rule?6

We have that discussion in our board meetings all7

the time, and the common position articulated by our chief8

judge is that, "If you disagree with one of your colleague's9

opinion, then you're not bound to rely upon it.  We would10

prefer that you discuss it with appropriate deference to the11

other judges, treat them with respect, but you're free to12

follow your own analysis."   That's at the bankruptcy court13

level.  That's at the district court level. 14

Now I'm at the Court of Appeals level, and there's a15

decision that comes out after Daubert and Kumho, and the16

question is am I bound to follow something which, based upon17

my own naive reading, appears to be inconsistent with the18

Supreme Court's decision, and you're telling me, well, it's a19

Second Circuit opinion.20

I mean, this isn't the substance of the opinion. 21

It's what is the appropriate rule of recognition for this22

Court to follow, and I assume that I'm bound to follow the23

highest appellate level of decision, and if a subsequent24

circuit opinion is inconsistent with that, then I think I'm25
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duty bound and under my oath to uphold the Constitutional laws1

of the United as construed by the United States Supreme Court2

--3

MS. MURCH:  Judge, I would --4

THE COURT:  -- even if I don't agree with those5

analyses, and even if I think the Second Circuit got it right6

the second time around, and the Supreme Court got it wrong,7

I'm still bound by the Supreme Court's decision as the highest8

level of authority, and you know, maybe this is first year9

procedure and jurisdiction, but I would like to hear your10

response. 11

Don't assume away by the problem by saying that12

McCullock is consistent with Daubert and Kumho.  Tell me just13

hypothetically for purposes of argument, what if they're not14

consistent, and what if I come to the conclusion that the15

Second Circuit hasn't properly followed the precedent of the16

Supreme Court, am I bound by the Second Circuit, yes or no?17

MS. MURCH:  Judge, I have I think four responses to18

that.19

THE COURT:  Four?20

MS. MURCH:  Four.21

THE COURT:  Okay.  All right.22

MS. MURCH:  Maybe even five.23

THE COURT:  Well, you know --24

MS. MURCH:  The first is --25
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THE COURT:  -- if you'd gone to the Harvard Law1

School, there are always four parts to every question, four2

sub-parts, and if you did the end of the exam and you hadn't3

had 32 parts to your answer, you know that you weren't going4

to get a 78, and having practiced in Boston for many years,5

every one of my colleagues who was matriculated through that6

institution would start out the conversation, "Well, we need7

to divide this into four sub-parts," and I'd say, "Why?  Why8

can't it be divided into three parts or five parts?"  "No. 9

This is a question that clearly requires division into four10

parts."11

So consistent with that noble tradition of the law12

school -- the law school, go ahead and break it down in its13

four parts.14

MS. MURCH:  Well, Judge, the first is, and again,15

I'm not trying to argue away the problem, but I don't believe16

the Second Circuit has misread the Second -- the Supreme17

Court.18

THE COURT:  All right.  I understand that.19

MS. MURCH:  The second argument is again, as I've20

made, that the Supreme Court, if it had been overly offended,21

and if this had been taken on appeal, it would have been22

overruled.23

The third is we don't see in the case law a refusal24

by the Second Circuit to apply the Supreme Court's standards.25
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 In none of these cases does the Second Circuit say, "The1

Supreme Court got it wrong.  We are departing from the Supreme2

Court."  Instead, they're construing what they believe to be3

set forth by the Supreme Court.4

THE COURT:  Well, wait.  I mean, I would assume, Ms.5

Murch, that any Court of Appeals properly respectful of the6

Supreme Court, particularly if some of those judges want to be7

on that Supreme Court, Judge Calabrese (ph.) has always talked8

about the constraints operating at Court of Appeals levels9

because some of the judges aspire to become Supreme Court10

justices, and they pull their punches. 11

So you wouldn't declare that it was a12

misconstruction, but your analysis has to lead to the13

conclusion that the suppressed premise and the implicit14

argument is that the Supreme Court got it wrong.  They just15

don't declare it to be wrong, but when you do the kind of16

outcome analysis, that's the distinction you're forced to17

draw.18

I mean, the great art is learning how to overrule19

without explicitly saying so --20

MS. MURCH:  Well, Judge, the next response I would -21

-22

THE COURT:  -- or distinguishingly the case --23

MS. MURCH:  The next response would be is that in24

terms of practical application of these tests set forth by the25
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Supreme Court, these cases meticulously analyze them and give1

you a framework to decide and to apply a practical framework2

to determining the admissibility of expert opinions, and3

Judge, finally I would argue that heavy is the head that wears4

the crown. 5

Unfortunately, Judge, you are bound by both6

decisions as higher courts, as the district courts would be,7

so I guess to the extent you believe that there is an8

inconsistency or you need to resolve that or you don't believe9

the Second Circuit applies, then that's your decision, Judge,10

but you're bound by both, and I know it's a tricky situation.11

THE COURT:  I'm bound by inconsistent decisions.12

MS. MURCH:  You're bound by the Supreme Court and13

the --14

THE COURT:  That gives me a certain latitude.15

MS. MURCH:  -- Second Circuit, Judge.16

THE COURT:  Okay, but --17

MS. MURCH:  That's as honest as an assessment I can18

give you. 19

THE COURT:  Thank you.20

MS. MURCH:  Judge, I wanted to kind of talk briefly21

about some of the specifics raised.  I addressed the motion in22

limine, but I'd also like to raise some of the specifics23

raised by Mr. Strub here this afternoon.24

At first I take issue with a number of Mr. Strub's25
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characterization's of Mr. Peltz's testimony, and I'll kind of1

get into those.  For example, Mr. Strub testified that -- or2

Mr. Strub stated that Mr. Peltz couldn't recall a single3

paragraph in his report, and Judge, I think that was taken out4

of context. 5

Mr. Peltz couldn't remember whether he wrote a6

specific paragraph, not that he can't remember writing7

anything.  If you pointed to paragraph -- you know, a three-8

line paragraph --9

THE COURT:  Ms. Murch, you don't have to go down10

that road.11

MS. MURCH:  Okay.  That's fine, Judge.  I won't.12

THE COURT:  I understood Mr. Strub's point.  I gave13

it the appropriate discount.14

MS. MURCH:  Okay.15

THE COURT:  Sometimes lawyers get involved in16

hyperbole.17

MS. MURCH:  Okay, Judge.18

THE COURT:  And just as sometimes lawyers get19

involved in preteritio (ph.).  I'm not going to discuss any of20

these points, and then you go ahead and discuss them.  You21

know about preteritio?22

MS. MURCH:  No, I don't, Judge.23

MR. EARLY:  Cicero, Judge, properio (ph.), from the24

Latin meaning, "I pass over."25
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THE COURT:  All right.  I knew that he was a well-1

educated man.2

MR. EARLY:  Judge, a liberal arts education is3

nothing if not trivial these days.4

THE COURT:  Oh, contraire.  I try to draw these5

distinctions, and I find that I'm talking in a language that6

none of my freshman students can possibly comprehend.  If I7

mention the word, "opriori," (ph.) then I get a blank stare. 8

If I mention "hermeneutics," I get a blank stare, but the9

greatest one was the blank stare I got when I said, "What was10

the ground for the ruling that the president of the United11

States didn't have executive immunity or executive privilege12

with respect to turning over the wire taps?" and they looked13

at me as if I were talking about Roman history.14

So thank you for pritoridio (ph.), one of the15

favorite rhetorical devices used by Cicero, used brilliantly,16

and it's unfortunate that our contemporaries don't understand17

these things.  In fact, we have a professor at Hofstra who18

writes quite brilliantly on the proper analysis of rhetoric,19

and tries to instruct law students at contemporary law schools20

that they would be well advantaged to understand the classical21

theories of rhetoric if they wanted to be effective and22

zealous advocates, and he said that it's a real tragedy that23

we've lost that familiarity with the structure of24

argumentation, Professor Brown, and he writes really quite25
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impressively on this, and he's very well schooled in the1

classics.2

So he writes about Aristotle and rhetoric and brings3

to bear some of those points in helping his students become4

more effective advocates.  So while we may not know the word,5

we surely know the concept as Ms. Murch was very proficiently6

demonstrating.7

So why don't you talk about more of the things that8

you're not going to talk about?9

MS. MURCH:  Judge, Mr. Peltz raised the -- Mr. Strub10

raised the issue that Mr. Peltz testified that the cash flow11

from operations only works for one year, and I -- that is not12

accurate, and in fact --13

THE COURT:  What do you think -- how would you14

characterize the testimony?  Of all the years, he said the15

only one that tracked was 2001.16

MS. MURCH:  The only one he --17

THE COURT:  That seems to me to lead support to the18

inference that the cash flow for this particular company only19

worked in 2001 as a significant indicator of value.20

MS. MURCH:  Judge, there's -- I think there's a21

little bit of a difference here.  Mr. Strub was getting at22

that the cash flow from operations would only work for the23

year 2001, which Mr. Peltz testified based on the coefficient24

of a variation.  Mr. Peltz testified, however, earlier, I25
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believe it was on Monday, that other methodologies might be1

appropriate for other years, and it's possible that maybe some2

of them might be cash flow from operations based on3

coefficient of variation. So I don't believe that that's an4

accurate statement.5

With respect to the guideline company approach,6

Judge, and this kind of gets back to the methodologies7

employed by Mr. Peltz and Mr. Cimasi, the companies that Mr.8

Peltz selected for the guideline company approach are the same9

as Mr. Cimasi's companies except for two.  Mr. Peltz excludes10

two guideline companies. 11

So I -- you know, again it goes to the issue of not12

necessarily methodology, but input.13

Mr. -- Mr. Strub also states that the only dispute14

is whether to include debt in the price.  Judge, this -- as we15

heard from testimony for several days now, this is not16

accurate.  One of the key issues before this Court is whether17

Addus is a median or a lower quartile company, because if18

Addus is a median company, then Mr. Cimasi's valuation figure19

would be significantly higher, and this is another reason why20

Mr. Peltz's testimony should be admitted as another factor21

into the equation here based on reliable principles.22

Mr. Strub I believe again inaccurately characterizes23

Mr. Peltz's testimony regarding the $79.5 million value versus24

the $106 million purchase price.  As Mr. Peltz testified, he25
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did a valuation of the purchase of stock.  That 79.5 million1

goes to the value of the stock.2

THE COURT:  But Ms. Murch, I --3

MS. MURCH:  All the other -- all the other --4

THE COURT:  You have to explain to me, all that's5

being sold is the stock, so I don't know how you attribute6

part of the value -- part of the price to the stock and part7

of the price to other considerations.8

MS. MURCH:  Well, I think --9

THE COURT:  It's a bottom line analysis, and all10

that's being sold is the stock, and the control position that11

gives you so that in effect you can merge these companies.12

So I don't understand your comment --13

MS. MURCH:  Well, Judge --14

THE COURT:  -- that it's appropriate for valuation15

purposes to only consider perhaps the dollars paid to Mr.16

Wright directly for an assignment of his shares.  There are17

other obligations that have to be satisfied, and that went to18

whether debt should be included or not, so I think that Mr.19

Strub's characterization was quite accurate, and I don't think20

Mr. Peltz took issue with it.21

MS. MURCH:  I -- I -- Judge, I do believe Mr. Peltz22

did take issue with it in the regard that, and as Mr. Peltz23

may not have come across today, but it came across on Monday,24

his argument for not including that is anything subject to a25
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security interest, and I defer to the record clearly on this,1

but my understanding is that anything that is subject to a2

security interest if it's paid off, then that becomes property3

of Med. 4

So you have a dollar for dollar exchange here, and5

that's where the difference lies.  That's my understanding,6

but you know, I'm getting a little far afield from the motion7

in limine.8

THE COURT:  Okay.9

MS. MURCH:  The other -- the other issue that Mr.10

Strub is he makes a statement that this is the first case11

where Mr. -- Mr. Peltz's approach has been ever admitted, and12

Judge, you know, I can't verify the accuracy.  I have not13

attempted to verify the accuracy of that statement, but14

frankly, just because you can't find any published opinions15

doesn't certainly mean that a bankruptcy court or any other16

court for that matter has not addressed this issue.17

THE COURT:  Well, but if I can't find it, it's not18

very helpful to me. 19

Look, there are a number of issues that I dispose of20

all the time and bench memoranda where I don't give extensive21

citations to the case authorities.  I do it on a judgment22

sense or situation sense, years of experience, empathetic23

responses, I've been there before and I've done that.24

So, but if that matter gets taken to the district25
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court, the district court says, "Okay.  Where's the1

authority?"  District courts don't believe in ipse dixit2

statements.3

MS. MURCH:  Well, Judge, I would say I pointed you4

to the Horn v. McQueen case that deals with the very5

methodology, the company guideline approach that Mr. Peltz6

utilized.7

At this point, Judge, I've covered my five8

arguments, and I don't have anything to add, Judge.9

THE COURT:  Well, I must say that, Ms. Murch, your10

presentation was very well done, as was Mr. Strub's, although11

Mr. Strub has some years on you, and I found it very helpful12

to focus the Court's attention, and I have to commend Mr.13

Early for giving you that opportunity.  I know you've worked14

very hard on this, and it clearly shows in your mastery of the15

materials, the record, and the case authorities.16

All right.  Any brief rebuttal, Mr. Strub, other17

than characterizations of who said what about whom?18

MR. STRUB:  Very brief, Judge, and I will not get19

into characterization issues.20

First of all, with respect to the statement that,21

"Well, it's the same guideline company approach, the only22

difference is the input," the guideline company approach is a23

method of valuing the stock of a company by looking at24

variables that indicate the worth of the company, and if you25
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look at the chapter, for example, Dr. Pratt has variables that1

you can use.  Two of them are the exact same ones that Mr.2

Cimasi used, which is market value to invested capital to3

revenue, market value to invested capital to EBITDA, but to4

say that it's just the input, you could look, for example, at5

the default rate that companies have on their debt, and you6

could say, well, the higher the default the more value.  That7

doesn't make any sense.  That's just the input.8

The point is that the particular input that Mr.9

Peltz used is one that varies inversely with the health of the10

company because it's fed by reduction in working capital and11

stretching out your creditors.  That's why there's nothing in12

the literature that will say in a guideline company approach13

that you can use this type of input.14

THE COURT:  What about his argument that it's15

legitimate to play the float for purposes of valuation, as16

long as you can get away with it, as long as you don't stretch17

it so far that the band snaps or checks start bouncing?18

MR. STRUB:  Well, Judge, I mean it's simply not a19

credible position to say that that's something that you can20

look at objectively and say, "You know what?  As long as the,21

as you say, the band doesn't strap, that this is something22

that you can look at for valuation purposes," the point is23

what you're comparing -- you want to compare something at24

Addus, some financial indicia of Addus with the financial25
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indicia of another company where you can get some sort of1

relative strength of the financial performance. 2

So one thing you can look at is revenue, and of3

course, there are problems with that.  That's why you wouldn't4

necessarily want to look just at revenue.5

Another one, and the one that Mr. Cimasi used, the6

one Dr. Peltz (sic) said is probably the best one to use is7

EBITDA, to look at the market value of invested capital to8

EBITDA.  You can look at sales.  If you've got a beer company,9

you can look at barrels of beer that are put out.   You know,10

I mean, it just -- it would depend on the company, but what11

you can't do is you can't say in a guideline company approach12

I'm going to look at a criteria --13

THE COURT:  Can I start singing, "99 bottles of beer14

on the wall, 99 bottles of beer, if one fell off, 98 bottles15

of beer on the wall?"16

All right.  Go ahead.17

MR. STRUB:  When you've got --18

THE COURT:  It's the lateness of the hour that gets19

me punchy.20

MR. STRUB:  It's just, you know, you just can't take21

a factor that varies inversely with the health of the company,22

label it "the guideline company method," and just use that,23

and there's nothing that says you can do that.24

THE COURT:  It appears to be counter-intuitive, is25
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that it?1

MR. STRUB:  It is definitely counter-intuitive.2

THE COURT:  Okay.3

MR. STRUB:  The higher the number, the less healthy4

Addus was.5

Just to answer, counsel was quoting from two Second6

Circuit cases.  I would suggest to the Court that quotes from7

these cases aren't necessarily going to be helpful in8

determining what the cases actually stand for.  You have to9

actually look at what the cases are about.10

So in the Amergianos case, in that case the expert11

was actually rejected.  That was the one, Judge, you may be --12

you may recall this one where there was an expert testifying13

that the conductor of a train failed to use proper care when14

he hit somebody who was walking along the train tracks in the15

middle of the night a half a mile from the station, and this16

expert testified, "Well, the conductor wasn't testifying --17

wasn't using due care, and I know that because, well, I'm an18

engineer," and the district court said, "Well, just because19

you're an engineer you can't testify to this unless you have20

some specific experience in railroading or in conducting, and21

he didn't have any of that experience, and the Court said22

again, "You can't just take the ipse dixit of the expert and23

admit it on that basis," and so the court -- the Second24

Circuit affirmed the district court's opinion to throw that25
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testimony out, and in the McCullock case, that was a case in1

which the particular expert whose testimony was admitted --2

well, actually the district court refused to admit it.  The3

Second Circuit said that was reversible error.4

That was a case though in which the expert had5

substantial experience as a safety engineer in precisely the6

area as to which he was testifying, and all the Second Circuit7

is saying is that if you have that much experience -- I think8

the guy had like 25 years experience or something as a safety9

engineer.  If you have that much experience, that can be a10

substitute for not having your opinions actually published. 11

So --12

THE COURT:  Okay, but the argument here is Mr. Peltz13

said he had 20 plus years experience in all aspects of14

fraudulent conveyance, fraudulent transfer litigation.  This15

is just another specialized context of a fraudulent transfer.16

 "So even though I may not have been recognized as an expert17

by various credentialling agencies, I have had the requisite18

experience in dealing with this generic category of litigation19

called fraudulent transfers, and I've been up and down and all20

around that subject for many years, and I've testified in21

that.  I brought actions against that."22

Why isn't that a sufficient level of recognized23

skill?  Obviously creditors decide who the liquidating agent's24

going to be, and if the whole recovery is based upon25
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fraudulent transfers, I would assume that the creditors1

committee well counseled by the committee counsel isn't going2

to select someone who doesn't have the relevant expertise for3

making those kinds of assessments supervising the litigation4

and justifying the result in a stipulation if the case is5

settled or preparing the case for trial.6

MR. STRUB:  Judge, because the issue here is the7

fair market value of stock of a very specialized entity, which8

is a home health care entity that is effected by market9

factors, that is a particularized operation.  Generic10

experience in bringing as a plaintiff 548 cases has no11

applicability at all to whether you qualify to opine as to the12

proper methodology for valuing a home health care company, and13

there's no relevant experience that would substitute for14

certification, background, or anything else.  He's been a15

plaintiff in 548 cases.16

THE COURT:  No.  He's been more than that.  He's17

been authorized to serve as a liquidating agency in bringing18

avoidance actions.  I mean, you might disagree with his19

approach to methodology, but to say that he doesn't have20

generic experience to deal in fraudulent transfer cases, and21

that you can only testify if you've had this narrow degree of22

expertise in this narrowly sui generis situation, that seems23

to me to throw out the experience, but what I understand you24

to say is that you probably agree with Ms. Murch that I don't25
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have to get to the issue of whether the Second Circuit got it1

right or not.  They applied the criteria and they held against2

the witness in one case and held in favor of the witness in3

another, and that I should concentrate on the variables or the4

criteria the Court actually used within the context of that5

case, and I don't think Ms. Murch would disagree with you.6

It's only a question of how I read that case and how7

I apply it.  So I don't get into this interesting metaphysics8

about do I get to disagree with the Second Circuit at the9

level of standards for admitting expert witnesses if I looked10

at the way it was applied and the way it came out and that11

makes sense to me, then there's no irreconcilable difference,12

and this heavy crown of thorns turns into just another garland13

to grace my crown.14

So thank you for removing the thorn from my crown.15

MR. STRUB:  The district courts in the Ninth Circuit16

actually have quite a bit of experience in grappling with17

exactly that situation, which is the Supreme Court says one18

thing and the Ninth Circuit says the other.  They --19

THE COURT:  No, the Ninth Circuit says 20 different20

things.  It depends on which panel, and now the Ninth Circuit21

wants to be divided into at least two circuits so that some of22

this confusion is removed.23

Professor Chimerinski (ph.) always used to like to24

entertain the federal bankruptcy judges and other levels of25
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federal judiciary by talking about the high incidence of1

reversal by the Ninth Circuit until the Second Circuit2

exceeded the Ninth Circuit's rate of reversal, and then we3

became suddenly very quiet.4

MR. STRUB:  Well, I think --5

THE COURT:  You know, the explanation is you've got6

so many judges and so many panels, you're likely to have a7

substantive disagreement, particularly with eight generations8

and you have judges who were appointed by Democratic9

presidents who have a more liberal persuasion, and those who10

are appointed Republican judges -- Republican presidents who11

have a more conservative persuasion.  So you build in these12

tensions, and Judge Reinhart's (ph.) going to come out one way13

and other judges will come out another, but you know you can14

rely upon Judge Reinhart generally for, you know, for liberal15

dispositions.  It doesn't make him an idealogue.16

In this district we're pretty good at predicting how17

Judge Weinstein is going to come out on habeas corpus matters18

and things of that sort, and he enjoys a certain level of19

reversal.  It doesn't diminish the respect he's held by his20

colleagues.21

Okay.  Well --22

MR. STRUB:  The only thing I would say is that the23

Second Circuit doesn't have the power to change the Supreme24

Court decisions, so as you pointed out, Judge, the art is in25
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distinguishing the cases, but obviously the Supreme Court is1

the law of the land.2

THE COURT:  Yes.  All I can tell you is from my3

experience, the highest art form is subterfuge.  Regrettably,4

even without being an activist judge, if you believe that the5

law should come out in a particular way, and you thought about6

it, and you deliberated about it, and you read broadly in the7

literature, it's an easy cop-out to say, "Well, I'm going to8

distinguish it on the facts."  The more difficulty is9

distinguishing at the level of the legal analysis, and doing10

it in a way that's persuasive. 11

It ultimately becomes a question of persuasiveness12

and a quality of judgment, but I can tell you that some13

district judges do not like having their cases distinguished14

or criticized by bankruptcy judges.  There are others who15

welcome it.  It really depends on what your attitude is toward16

lower courts, and my sense is that at various appellate levels17

there's greater deference to trial judges by those who are18

trial judges rather than those who are academics.19

I don't think Judge Posner (ph.) ever tried a case.20

 I don't --21

MR. EARLY:  You're correct, Judge.22

THE COURT:  I don't think that his colleague,23

Easterburk (ph.), ever tried any significant cases, but24

there's a whole world of difference between Judge Flom (ph.)25
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and these other judges as reflected in the Seventh Circuit1

opinions.  So you know, the amount -- I mean, the Second2

Circuit is uniquely dominated by persons who are neither trial3

judges nor prosecutors or defense counsel.  They came straight4

out of the university.5

MR. EARLY:  Well, Judge, I don't know that that's6

unique to the Second Circuit.7

THE COURT:  And it really does effect the tenor of8

these kinds of discussions.9

MR. EARLY:  I don't know that that's unique to the10

Second Circuit.  As I look at the Seventh Circuit today, I can11

only count four judges who had any significant trial12

experience in their life.13

THE COURT:  And how do you account for that?14

MR. EARLY:  I -- you have to lay the responsibility,15

in my opinion, at the nominating committee at the first16

juncture, the ABA appointed nominating committee with the17

Congressmen who make the recommendations in the first place,18

and --19

THE COURT:  And so it doesn't have a significant20

representation of defense counsel in corporate matters?21

MR. EARLY:  Not in my experience, Judge, it does22

not.  It's heavily, heavily weighted on political factors23

rather than on anything else.24

THE COURT:  Well, here in our circuit at the25
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district court level it's very heavily weighted toward those1

who served as prosecutors.  Some are also, you know,2

academics.  So you get someone who was a dean of a law school,3

as well as a former U.S. attorney, something of that sort, or4

assistant U.S. attorney, but particularly in Brooklyn it's5

heavily weighted in favor of prosecutors, and there are no6

former defense lawyers, and in this courthouse, fortunately7

Judge Spatt, who's probably the most experienced trial judge,8

had a very active trial practice, although he tended to9

specialize in maritime and admiralty, but he was also -- he10

regularly appeared in the state courts as well as in the11

federal courts, and then he served at the Court of Appeals for12

several failed attempts, and he established a brilliant record13

as an Appellate Court judge, and then at an advanced age, 6614

or something like that, that's when he was brought to the15

district, already continues to distinguish himself because he16

loves trials, but it's a fluke.17

I mean, if you just look at everybody else, either18

they had political ties or they had prior experience as19

prosecutors, and until recently, we didn't have very many20

experienced corporate trial lawyers at the Second Circuit, but21

they did -- you know, during the Clinton administration they22

did draw several partners who had major litigating23

responsibilities, Judge Starr (ph.) for one, and some of the24

judges, so the Second Circuit's kind of an interesting group25
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depending on who you poll, but there's a real division between1

eminent trial judges at the Court of Appeals level.2

All right.  But that's -- that's political3

sociology.  We don't need to go there.4

MR. STRUB:  That's all I have, Judge.5

THE COURT:  All right, Mr. Strub.  So it's now 106

past 4:00.  I hate to drag you back for another day.7

MR. EARLY:  Judge, could I have a brief suggestion8

in that regard?9

THE COURT:  Sure.10

MR. EARLY:  I am assuming, and Judge, you can11

correct me if I'm wrong, that you want to take under12

consideration the argument on the motion you just heard.13

THE COURT:  That's true.14

MR. EARLY:  Depending upon how you rule in that15

regard, I have had this discussion with Mr. Steinberg, and16

both of us would be in agreement to continuing Mr. Peltz's17

testimony, as we did finishing Mr. Cimasi, by phone if the18

phone if the Court is agreeable to that.19

THE COURT:  Yes.  I'm -- I was going to suggest20

that, but yes.  You anticipated me, and I think that would be21

the more effective way to do this, and I don't think we would22

need a whole day --23

MR. EARLY:  I would hope not, Judge.24

THE COURT:  -- to do that, and I've already explored25
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this.  My concern simply is the time it's going to take me to1

render a decision on this.2

MR. EARLY:  Well, Judge, we do have two other3

matters for our case in chief.4

THE COURT:  Okay.5

MR. EARLY:  And then we have a joint matter with the6

plaintiffs with respect to finalizing exhibits before we're7

all closed.8

THE COURT:  All right.9

MR. EARLY:  The two other matters on our case in10

chief would be deposition designations, which if the Court11

permits, I think I can take care of in about five minutes12

right now.13

THE COURT:  Okay.  All right.  Go ahead.  And the14

next one?15

MR. EARLY:  And the other is Mr. Budy, which as I16

said, I'm very optimistic we're close to a stipulation.17

THE COURT:  Okay.  Great.  Thank you.  All right. 18

Why don't you deal with the designations?19

MR. EARLY:  All right.  Judge, you had indicated20

earlier that it was not your inclination to have us read21

deposition designations, so in that regard we have had22

booklets prepared which contain the actual print-outs of the23

deposition designations --24

THE COURT:  Okay.25
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MR. EARLY:  -- that were previously filed with the1

Court on pre-trial, and so with the Court's permission we'll2

hand those up now.3

THE COURT:  All right.  I think that would be4

helpful.5

MR. EARLY:  That having been said, with the Court's6

indulgence, I would only like to --7

THE COURT:  You want to walk me through this?8

MR. EARLY:  Just one portion of it, your Honor. 9

Just one portion and one issue.  It has to do with Mr.10

Reilly's deposition testimony, and it has to do with the issue11

which has been raised by the plaintiffs of whether or not12

Med's board of directors approved entering into the first13

amendment.14

THE COURT:  Okay.15

MR. EARLY:  Judge, you will recall from Mr. Wright's16

unrebutted testimony the representation of Mr. Magliochetti on17

the 13th that he had board approval to enter into that18

agreement.  You'll further recall, if we could take just a19

moment to look back at Joint Exhibit 174.20

THE COURT:  Okay.  Okay.  But with respect to Mr.21

Reilly's testimony in his deposition, is that set forth here22

under --23

MR. EARLY:  Yes.24

THE COURT:  -- under a particular tab?25
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MR. EARLY:  But I'm going to make it quicker for1

your Honor.2

THE COURT:  All right.  Okay.3

MR. EARLY:  If I can.4

THE COURT:  Go ahead.5

MR. EARLY:  174 you recall seeing with Mr. Wright's6

testimony is titled, "Unanimous written consent by the board7

of directors of Med Diversified, Inc.," dated January 23rd --8

THE COURT:  Right.9

MR. EARLY:  -- 2002, and it states as its first10

resolution, "Be it hereby resolved that the acquisition on the11

terms and conditions set forth in the stock purchase agreement12

as such terms may be amended or modified by company13

management, be it hereby is approved" -- actually "Be and it14

hereby is approved, ratified, confirmed, and adopted."15

Further, turning to the second page of that exhibit,16

it also states, "Be it further resolved the company's17

management be and hereby is authorized, empowered, and18

directed for and on behalf of the company and in its name to19

execute all other agreements related to the acquisition in20

such form as the officer executing the same shall deem to be21

necessary, appropriate, or advisable, the execution thereof by22

such officer or officers shall be conclusive evidence of such23

approval."24

Now, we have stated in our pre-hearing briefs that25
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we believe that these resolutions on their face authorize Mr.1

Magliochetti to engage in the first amendment agreement that2

he did on February 13th, however, the plaintiffs have argued3

that on February 14th that there was a meeting of the Med4

board of directors at which time the Med board of directors5

failed to approve the terms of the first amendment, and so in6

that regard I'd like to bring the Court's attention to certain7

portions of Mr. Reilly's designated deposition testimony --8

THE COURT:  All right.9

MR. EARLY:  -- and to two other joint exhibits.10

The first joint exhibit is Joint Exhibit number 189.11

(Joint Exhibit 189, Draft Minutes of Meeting of Med12

Diversified Board of Directors Held February 14th, 2002,13

Marked)14

MR. EARLY:  Joint Exhibit number 189 is the draft15

board minutes circulated by Mr. Reilly on Saturday, April 6th.16

 That's obviously almost two full months subsequent to the17

board meeting whose minutes it reflects. 18

It is the draft according to Mr. Reilly's testimony19

and to the appearance of the document itself, the draft board20

minutes of the February 14th 8:00 a.m. Eastern Standard Time21

meeting of the Med Diversified Board of Directors, and if you22

look at that exhibit, and I have a copy if the Court would23

like me to -- permit me to hand it up to him.  This is also in24

your books, but I have a separate copy.25
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THE COURT:  Okay.1

MR. EARLY:  If you examine these draft minutes there2

is a section which begins on page numbered four of the draft3

minutes.  It says, "Chartwell 02/26/04" in the lower right-4

hand corner.5

THE COURT:  Okay.6

MR. EARLY:  Under the heading of "Addus," and there7

is a second full paragraph which begins, "Mr. Magliochetti8

explained that the alternative to closing immediately is to9

purchase an option to close in 30 days for a million. 10

Further, Mr. Magliochetti explained that if the corporation11

takes an option to close by December 31st, 2002, then Addus12

would be entitled to keep 7.5 million if the deal is not13

consummated."14

Now, that's the end of that paragraph in this15

exhibit, which is the draft minutes, Mr. Reilly being the16

secretary of the board of directors, his draft of what17

occurred on the morning of February 14th.18

If you then go to joint --19

THE COURT:  Well, he explained, but where is the20

disposition?21

MR. EARLY:  I'm coming to that, your Honor, if22

you'll give me just a moment --23

THE COURT:  All right.  Okay.24

MR. EARLY:  -- of latitude.25
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If you then go to Exhibit 149, which are purportedly1

the final minutes of the board meeting on February 14th2

according to Mr. Reilly's deposition. 3

 (Joint Exhibit 149, Final Minutes of Meeting of Med4

Diversified Board of Directors Held February 14th, 2002,5

Received)6

MR. EARLY:  Again with the Court's permission I'll7

hand up separate copies.  These are in the books --8

THE COURT:  Okay.9

MR. EARLY:  -- but for convenience at the moment.10

THE COURT:  All right.  Thank you.11

MR. EARLY:  And we turn to that same paragraph --12

THE COURT:  These are the same minutes?13

MR. EARLY:  Not quite, Judge.14

THE COURT:  What, not quite?15

MR. EARLY:  Not quite.16

THE COURT:  Okay.  All right.17

MR. EARLY:  If we turn to these same minutes which18

Med represents are the final board minutes --19

THE COURT:  Mm hmm.20

MR. EARLY:  -- obviously done some time after April21

when Mr. Reilly circulated the draft, we see an additional22

sentence at the end of that second paragraph in these, quote,23

"final minutes."24

THE COURT:  Okay.25
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MR. EARLY:  That same paragraph that I just read1

from Exhibit 189, the draft minutes, in Exhibit 149, the2

alleged final minutes, has an additional sentence at the end3

of that paragraph which says, "It was agreed not to pursue an4

option for the Addus deal."5

THE COURT:  Okay.6

MR. EARLY:  We submit that if the Court makes a7

review of those exhibits and compares them with the deposition8

designation testimony from Mr. Reilly's deposition, the only9

conclusion that the Court can reasonably draw is that the10

addition of that last sentence in the final minutes saying11

that Med refused to take the option agreement, is yet another12

of Mr. Magliochetti's frauds.13

The reason we say that is because when you read and14

compare the draft minutes you see that Mr. Reilly testifies15

that he is the secretary to the board, he was present at the16

meeting on the 14th, he took careful notes.  That sentence or17

anything like it that says that Med did not approve entering18

into the option agreement, did not appear in Mr. Reilly's19

draft of the minutes.20

He testifies to the fact that he did circulate them21

as indicated on Exhibit 189 on April 6th for comment, and then22

the final minutes have this additional sentence.23

It's our position, Judge --24

THE COURT:  Well, who signs them?25
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MR. EARLY:  I don't know.  The minutes we have are1

redacted.  I don't know if they have a signature page.  We got2

them in redacted form, but if, again, I can tender to the3

Court, having already tendered it to counsel, the specific4

designations of Mr. Reilly's transcript which relate to this5

subject?6

The Court's absolutely free to review it, compare it7

against the documents, and obviously reach its own conclusion,8

but I point it out because I believe that when you do so, the9

only reasonable conclusion you can come to is that Mr.10

Magliochetti perpetrated yet another fraud in adding this to11

the minutes months after the actual board meeting, months12

after he had already authorized suit against Addus, months13

after he had reneged on the deal he agreed that we are calling14

the first amendment.15

THE COURT:  Okay.  But one of the problems that I16

have, Mr. Early, goes to your first document, namely the17

corporate resolution that you're relying upon for authorizing18

the CEO to modify the terms.  The sense that I had from Mr.19

Wright was that he didn't receive that until many months20

later, and so it's hard for me to determine which books were21

being cooked, which resolutions were being drafted after the22

fact. 23

So you want to point to one set of minutes and say,24

"Okay, there's the fraud."  Mr. Wright himself had a real25
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concern that the January minutes -- the January resolutions1

were also prepared after the fact for Med D's own purposes.2

So it may be the case that we had a board here whose3

resolutions and minutes shouldn't be paid any respect because4

they're all entered into after the fact of the commencement of5

the litigation.6

MR. EARLY:  If the Court came to that conclusion, it7

would certainly be justified in doing so. 8

I would suggest two things in that regard.  First,9

again, reading Mr. Reilly's deposition exhibits, I take Mr.10

Reilly at his word.  I have no reason to represent to the11

Court that his testimony is anything other than truthful, and12

what he says is yes, it was his job to be the secretary, yes,13

he took down everything diligently that occurred in the14

meeting, and you'll see in his draft of the notes that the15

sentence that we've been discussing nowhere appears in his16

draft.17

I don't think that somebody of Mr. Reilly's stature18

and attention, being the secretary, being charged with19

drafting the minutes, paying attention to what's going on,20

would miss a statement of that importance.21

As to your reference to Mr. Wright's testimony as to22

when he saw these resolutions that we first discussed, the23

January 23rd resolutions, gain, your Honor, the transcript24

will be what the transcript is, but my recollection of it is25
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Mr. Wright wasn't sure exactly when he received these minutes,1

but if the Court refers to Joint Exhibit 173, you will see2

that these same draft minutes, admittedly they state they're3

in draft form, but these same resolutions that we've just4

referred to were sent to Addus on January 22nd from Mr.5

Bromley.6

(Joint Exhibit 173, Draft Corporate Resolutions, Marked)7

THE COURT:  Sent to Addus on January what?8

MR. EARLY:  22nd.9

THE COURT:  The corporate resolution?10

MR. EARLY:  Yes, sir.  That's Exhibit 173.11

THE COURT:  Okay.  And you're saying that even12

though -- this was a draft?13

MR. EARLY:  They're substantially identical as far14

as I can see, Judge.  I --15

THE COURT:  I'm trying to understand.  Was this just16

a draft sent by Mr. Bromley to Mr. Wright saying, "This is a17

resolution that I believe the corporation is going to adopt --18

MR. EARLY:  It was -- it was --19

THE COURT:  -- or ratify," or, "Here's the signed20

copy," and then a second copy took many months later to21

surface?22

MR. EARLY:  Again, Judge, I represent to you that23

what Exhibit 173 says it's a draft of the minutes -- I'm24

sorry, of the resolutions --25
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THE COURT:  Okay.1

MR. EARLY:  -- that they are in substantially the2

same form as the final Exhibit 174 that Mr. Wright said he3

wasn't sure on what precise date he received the final 1744

resolutions, but the drafts which are substantially identical5

in all relevant terms, were circulated on the 21st by Mr.6

Bromley to Mr. Budy.7

THE COURT:  On 1/22?8

MR. EARLY:  On 1/22.9

THE COURT:  All right.10

MR. EARLY:  And to Mr. Ford at Addus, also to my11

partner, Mr. Quick at Foley but, so while I have no problem12

with the Court having the reference documents which we've just13

given them, we will make whatever reference to them we need to14

in the closing briefs, but I did want to bring this particular15

issue to the Court's attention and walk you through it because16

I do believe it's relevant to an issue that has been raised.17

THE COURT:  Okay.  But I'm also concerned with the18

genesetic (ph.) character of the board.  In one way it's19

looking at Mr. Wright and positioning him perhaps after a20

dispute arose or litigation arose, and it's also looking over21

it's shoulder at potential stockholder derivative actions and22

sanctions by the SEC, and so it's kind of an un -- a23

Heisenberg (ph.) Uncertainty Principle. 24

What am I looking at; defensive resolutions to25
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strengthen Med D's claim against Mr. Wright or defensive1

resolutions to ward off inevitable shareholders' derivative2

actions which were in fact brought and substantial monies have3

been advanced by this estate for his indemnification costs?4

MR. EARLY:  Judge, I would argue that --5

THE COURT:  "His" being Magliochetti.6

MR. EARLY:  -- the greatest credibility --7

THE COURT:  What's that?8

MR. EARLY:  I would argue that the greatest9

credibility rests with Mr. Reilly's draft minutes.  I believe10

that --11

MR. STEINBERG:  Your Honor, I --12

MR. EARLY:  -- Mr. Reilly attempted to --13

THE COURT:  You'll get a chance to respond.  Relax.14

MR. EARLY:  I believe that Mr. Reilly attempted to15

accurately reflect what transpired on the morning of February16

14th at that Med board meeting when he circulated his draft.17

THE COURT:  So you said the board meeting was on the18

13th, but not the 14th?19

MR. EARLY:  The 14th, Judge.  The morning of the20

14th at 8:00 a.m. Eastern Standard Time is what the document21

reflects.22

THE COURT:  Okay.  And what is the correlation23

between those minutes and the prior resolution dated January24

24th or so?25
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MR. EARLY:  I believe that they're totally1

consistent in draft form.2

THE COURT:  All right.  All right.  Go ahead, Mr.3

Steinberg or Mr. Strub.  You were -- is that it?  That's the4

designation issue?5

MR. EARLY:  That's correct, Judge.6

THE COURT:  All right.  Thank you.  All right.7

Mr. Steinberg, Mr. Strub?8

MR. STEINBERG:  Yes, your Honor.  I'm concerned9

because I think that there's been a mischaracterization of Mr.10

Reilly's deposition testimony.11

Mr. Reilly was deposed on June 16th of 2005 at a12

time when he was no longer affiliated with Med, and in that13

deposition he was asked specifically by the counsel for Addus14

as to what transpired at the Med board meeting on February15

14th of 2002, and Mr. Reilly unequivocally answered that at16

that point in time the Med board did not approve Med entering17

into the agreement -- the first amendment agreement with18

Addus.19

So Mr. Reilly, who is not a director, who had no ax20

to grind on June 16th, so testified.  He said that he21

circulated -- he prepared a draft of the minutes, which Mr.22

Early alluded to, and got comments, and it was suggested to23

him that things be put in more detail in connection with the24

final version of the minutes, and he testified that he put in25
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the sentence in the final version, which is Exhibit 149, that1

quote, "It was not -- it was agreed not to pursue an option2

for the Addus deal."3

So to the extent that Mr. Early is suggesting that4

somehow Frank Magliochetti somehow surreptitiously stuck that5

sentence in, it's totally inconsistent with what Mr. Reilly6

testified to in his deposition. 7

We've designated the portion of Mr. Reilly's8

transcript, and you'll be able to see it, and so this is not a9

circumstance in which Mr. Reilly is saying, "Oh, gee, I didn't10

know about that," or whatever else.  He unequivocally stated11

that on February 14, 2002 it was brought up, and that the Med12

board did not approve it.13

THE COURT:  Okay.  And the third logical consistent14

explanation is that Magliochetti, for his own liability15

concerns, and to gain litigation advantage directed Mr. Reilly16

to put it in, and then as a junior officer he put it in based17

upon his circulated comments, and he may have put it in in a18

way to follow directions, even if he thought that he got it19

right the first time, and he only changed it at the direction20

of Magliochetti or other members of the board. 21

So there's surely those two theories, and when you22

say at his deposition he had no ax to grind because he was no23

longer with the company and not an officer, it's hard for me24

without understanding whether he was a named defendant in the25
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securities to determine whether he had an ax to grind, whether1

he left with some significant biases or prejudices because he2

thought he was unfairly treated.3

I do remember that there were objections to his4

proof of claim, and so there were some real concerns about5

just how Mr. Reilly was disposed in June of 2005 when he6

disposed -- when he was deposed as to a number of transactions7

earlier, and if you think you're being mistreated or have been8

mistreated, it might go to credibility.  You'd have to9

consider whether there's any bias, and what might be the10

source of that.11

So I don't know whether Mr. Reilly voluntarily12

resigned, whether he was forced to resign, whether he got the13

compensation he wanted, whether he appreciated being hauled14

into this Court on so many regular occasions.  So there are a15

number of those things, but I have to -- I'll read the16

depositions.  I'll read them against the documents.17

MR. EARLY:  That's all we're asking, Judge.18

THE COURT:  I'll try to make sense of it, but I19

don't think that this picture is going to be all that20

perspicuous.  I just think there was a lot of stuff going on.21

 I think there are a lot of back-dated documents, and that's22

one of the problems that I have in trying to determine this23

issue.24

All I know is that there were no signed agreements25
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and there was no delivery of promised documents, and we heard1

-- we heard testimony from Mr. Wright about all the e-mails he2

was getting from the man in California, who decided he'd play3

double agent and couldn't understand why Frank was balking at4

signing the documents.5

So there's an awful lot of stuff going on, but in6

the meanwhile, each tried to grab $7 1/2 million irrespective7

of prior agreements and understandings.  So it's hard for me8

to determine how to decide this particular issue, given the9

fact that there were multiple agendas at different levels10

going on simultaneously, and I don't see this as a straight11

documentary case. 12

I see this as some strategic positioning by both13

parties at different times for different reasons, and it's not14

parol evidence.  It's simply a determination of what steps I15

should take to reconstruct these events many years later, and16

which account seems more plausible than other, which seems to17

be more consistent with the greatest number of facts are rated18

in a particular order, and as Mr. Early said on repeated19

occasions as a sage corporate lawyer, these documents aren't20

always drafted with litigation in mind. 21

I think some of these documents -- some of these22

documents were drafted with litigation in mind; in fact, after23

litigation had already been brought, and the question is24

whether that litigation had been brought in good faith or not,25
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and I think that I've had an opportunity to listen to the1

witnesses, make determinations of their credibility, and also,2

I have a sense, although it's not based upon direct testimony,3

of the measures that Mr. Magliochetti would take to advance4

his interests or to secure them, as well as the measures that5

other parties took to secure their positions, including PIBL6

for the proceeds agreement and other things of that sort.7

So there was an awful lot of cleaning up after the8

mess throughout these cases.9

MR. EARLY:  Some may characterize it as further10

mess.11

THE COURT:  What's that? 12

MR. EARLY:  But in any event, Judge, where we are13

then is we have completed in our case in chief with the14

exception of resolving Mr. Budy.  I fully expect Mr. Steinberg15

will be able to finish that shortly.  Then we will await your16

-- the Court's ruling with respect to Mr. Peltz.17

THE COURT:  All right.18

MR. EARLY:  And in the meantime, we will also make19

progress with respect to exhibits, so that we can represent to20

the Court in the very near future --21

THE COURT:  Okay.  But I also have papers recently22

filed with respect to striking Mr. Cimasi's testimony, don't23

I?24

MR. EARLY:  That's correct.25



262

THE COURT:  Okay.  And those were recently served,1

and I assume that some limited period of time should be2

extended to Mr. Strub and Mr. Steinberg whether they want to3

file further things, and I thought you wanted to expand on4

those papers.  I mean, I need to set some limits to how many5

papers I'm going to continue to accept in this case. 6

So from your standpoint, just talk about Mr. Cimasi7

for the moment.  Are you planning to submit additional8

memoranda, declarations, affidavits, affirmations, exhibits9

just as to whether Mr. Cimasi's testimony should be struck in10

whole or in part?11

MR. STRUB:  Judge, I haven't had an opportunity --12

THE COURT:  No.  I'm talking about Mr. Early.13

MR. STRUB:  Oh.14

THE COURT:  From your side.  Are you done with15

Cimasi and all the papers you think the Court should read?16

MR. EARLY:  Judge, yes.  At this juncture we believe17

we're done with Mr. Cimasi.18

THE COURT:  Okay.  All right.19

MR. EARLY:  If the Court would like some further20

briefing after it receives a response from the plaintiffs,21

we'd be happy to do so, but at the moment we believe we're --22

we briefed the matter.23

THE COURT:  Okay.  And Mr. Strub, on your end?24

MR. STRUB:  Judge, I haven't had an opportunity yet25



263

to read their motion to strike.  I presume that I would want1

to respond to it.2

THE COURT:  Okay.3

MR. STRUB:  I don't know what it would be that I4

would --5

THE COURT:  Okay.  All right.6

MR. STRUB:  -- put it in the response, not having7

read it.8

THE COURT:  Well, I know you've been expeditious in9

replying.  My problem is that the longer I get away from this,10

the more difficult it is to reconstruct what I heard and what11

I read, although some of you have already gone ahead and12

ordered substantial transcripts.  I don't know if every13

transcript of every day of this hearing before Monday has been14

submitted, so --15

MR. EARLY:  We're about up to day five I believe.16

THE COURT:  Up to date -- oh, up to day --17

MR. EARLY:  Day five.18

THE COURT:  Okay.  All right.19

MR. EARLY:  Pardon?20

THE COURT:  And do I anticipate --21

MR. EARLY:  Oh, you're getting it faster than we22

are?23

THE COURT:  Ms. Cronin tells me the rest are being24

generated.  All right.  And who is doing them?25
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THE CLERK:  Compu-Scribe.1

THE COURT:  Okay.  All right.  All right.2

So the question is is it prudent for me to wait3

until these additional transcripts come in, or can I just do4

it based upon the testimony I've heard and my notes and the5

papers?6

MR. STRUB:  I think -- I mean it's obviously, Judge,7

your call as to what's prudent, but I don't think that there's8

any need to wait for the transcripts.9

THE COURT:  Okay.  All right.  Well --10

MR. EARLY:  Judge, any citations that we've made to11

the transcript, we've made carefully with the representation12

that it's done without the transcript in hand, and if it needs13

to be supplemented we can do so.14

THE COURT:  Okay.  All right.  Well, all right. 15

It's 20 to 5:00.  Let's hope you can get to the airport16

without disturbance.17

MR. EARLY:  Thank you, Judge.18

THE COURT:  Which airport are you going to?19

MR. EARLY:  MacArthur.20

THE COURT:  Oh, okay.  All right.  Yesterday I tried21

to -- it rained a little, and I mean just a little, but the22

roads flooded because the roads were so poorly engineered, and23

I was driving along the Southern -- I'm driving along the24

Southern trying to go to Hofstra, and I --25
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(Off the record/On the record)1

MR. STEINBERG:  Mr. Budy --2

THE COURT:  Okay.3

MR. STEINBERG:  -- the beginning part of next week.4

THE COURT:  All right.5

MR. STEINBERG:  And so we'll be done with him.6

THE COURT:  Okay.7

MR. STEINBERG:  And --8

THE COURT:  Well, there are some intervening9

religious holidays.  I don't know if that's going to effect10

your negotiation time. 11

I'm going to be leaving the Court on Thursday12

evening next Thursday, and I won't be back until Tuesday, and13

I have medical appointments all Tuesday afternoon until I have14

to teach, so my real first availability is next --15

(Off the record/On the record)16

MR. EARLY:  So then as Mr. Steinberg says --17

THE COURT:  Okay.  And if you --18

MR. EARLY:  -- we would just simply be at your19

disposal with respect to the ruling on Mr. Peltz.20

THE COURT:  Okay.  Well, if -- and if you have21

attachments, then you can send them to Ms. Bruno, and then she22

can forward them to me if I'm out of town and I need some --23

if I have opportunities to read some of these.24

I find that most of us now are traveling with our25
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laptops, and are constantly looking for opportunities to plug1

into --2

(Off the record)3

4

*               *               *5

6

CERTIFICATION7

8

I, Catherine Aldrich, certify that the foregoing is a correct9

transcript from the electronic sound recordings of the10

proceedings in the above-entitled matter.11
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       Catherine Aldrich14


